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RESPONSE ON BEHALF OF UNITE THE UNION TO LEGAL 

SERVICES CONSUMER PANEL’S CALL FOR EVIDENCE ON 

REFERRAL ARRANGEMENTS 

 

EXECUTIVE SUMMARY 

This response is submitted by Unite the Union (“the Union”).  The Union is the UK’s 
largest trade union with 2 million members across the private and public sectors. The 
Union’s members work in a range of industries including manufacturing, financial 
services, print, media, construction, transport and local government, education, 
health and not for profit sectors.   A very large number of our members have sought 
or will seek legal advice or assistance about a whole host of different issues via the 
Union at some point during their membership.   

The Union provides legal services on a range of different matters to its members.   

Referral fees are included in its arrangements with its various firms of solicitors, 

although this is primarily in the form of free/discounted legal advice rather than cash 

payments.  

The Union considers that it is therefore well placed to give evidence on referral 

fees/arrangements.  This document seeks to respond to the Panel’s call for evidence 

in general terms, but also specifically in response to categories (a) and (f) of the 

evidence being sought, as these are particular areas where the Union has extensive 

experience and can therefore provide  a useful contribution.    The Union has some 

second-hand, anecdotal evidence of BTE insurers and claims management 

companies and some of the solicitors’ firms that they instruct, often as a result of our 

members seeking assistance from the Union when those members have felt 

aggrieved or concerned about the manner in which their claims have been handled.   

In broad terms, the Union agrees with a number of the concerns expressed both in 

the Report of Lord Justice Jackson’s Review of Civil Litigation Costs, published in 

January 2010 (“the Jackson report”) and elsewhere about referral fees and the fact 

that these have, in the hands of BTE insurers and claims farmers, become 

commoditised and exploitative.  However, contrary to the view expressed in the  

Jackson  report that referral fees should be banned, the Union considers that referral 

fees should continue to have a place, albeit a much more prescribed and restricted 

place, in arrangements concerning access to legal advice/assistance.  This is 

because the Union considers that referral fees play an extremely significant role in 

access to justice, particularly in terms of ensuring that more vulnerable individuals 

have access to legal advice about a whole range of issues.    
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DETAILED RESPONSE 

 

1) HISTORY OF REFERRAL FEES 

We preface this response by setting out what we understand to be the historic 

background to referral fees in the context of the Solicitors’ Professional Rules.    

Prior to 2004, when referral fees were prohibited under the Solicitors’ Professional 

Rules, the definition of referral fees was understood to be narrower, in that it 

encompassed  “the payment of commission or otherwise”.  In 2004, when the 

prohibition on referral fees was lifted, the definition was seen to be widened to 

include “any other consideration but ... not ... normal hospitality, proper 

disbursements or normal business expenses”.   

 

2) PROCUREMENT & PROVISION OF LEGAL SERVICES BY THE UNION 

The Union provides legal advice and assistance about a range of different matters to 

its members.  In order to do this, it instructs a number of solicitors’ firms to provide 

advice to its members and to provide representation for certain claims where those 

claims have at least a reasonable prospect of success.    In some circumstances, 

this legal work is charged to the Union at normal rates, in others, at discounted rates, 

or, in certain cases, it is provided free of charge.  Naturally, in the case of litigation 

pursued through the civil courts, legal costs are recoverable from the other party in 

the event of pursuing a successful claim.   

Some of the discounted/free work undertaken by those firms that the Union instructs 

does fall within the widened definition of referral fees as mentioned above.   

 

3) CONCERNS ABOUT REFERRAL FEES GENERALLY & AS EXPRESSED IN 

THE JACKSON REPORT 

We note that the Jackson report sets out in some detail concerns about referral fees 

in personal injury claims in particular and the fact that these are leading to BTE 

insurers objectifying individual claimants such that they are being seen as 

commodities rather than as individuals in need of assistance.  The Jackson report 

also comments on the lack of value that BTE insurers and claims management 

companies add to the process.  We agree with and share these concerns.   Indeed, 

we have further concerns about the detrimental impact that referral fees charged by 

BTE insurers and claims management companies are having, in some 

circumstances, upon the quality of advice provided, the types of claims being run, 

and the likelihood of claims being undersettled.      
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We understand that, in order to be able to afford to pay ever spiralling referral fees, 

solicitors’ firms are being forced to use less experienced (and therefore less 

expensive to the firm) members of staff to undertake work, even in complex/high 

value cases where a higher degree of expertise is required.  This must affect the 

quality of the advice being provided.   

In addition, and again because of the level of referral fees, those firms instructed by 

BTE insurers/claims management companies are, we understand, being forced into 

a position of only accepting those claims which have a very high chance of settling or 

winning as their margins are being squeezed to such an extent because of exorbitant 

referral fees that they can only afford to take on those claims where there is a very 

high prospect of their costs being recoverable.     

We also consider that there is a much higher likelihood of claims being undersettled 

in the BTE insurance/claims management company arena.  This is because the 

solicitors’ firm involved will usually be able to recover their costs from the other party 

as part of a settlement and this will be preferable to taking the risk of fighting a claim 

and losing it or failing to beat a Part 36 offer, and thereby not recovering legal costs 

from the other party for all or part of the case.  We consider, therefore, that 

settlement of claims at whatever value is often seen as the preferred option for the 

lawyers.  

As a result of the above, we consider that there is a need to prohibit BTE insurers 

and claims management companies from using referral fees in their procurement of 

legal services.  However, we would have significant concerns about the proposal in 

the Jackson report to prohibit the use of referral fees in their entirety, for the reasons 

set out below.   

 

4) BENEFITS OF USING REFERRAL FEES IN PROCUREMENT OF LEGAL 

SERVICES BY CHARITIES, NOT FOR PROFIT ORGANISATIONS, ETC 

As set out above, the Union, a not for profit organisation, does use referral fees, 

primarily in terms of discounted/free legal advice, as part of the means by which it 

procures legal assistance and advice for its members.  However, in considering the 

concerns about referral fees that we have set out above, it is absolutely imperative 

that a distinction is drawn between the impact of referral fees in the procurement of 

legal services by the Union and other not for profit organisations and charities on the 

one hand, and their impact in the procurement processes of BTE insurers and claims 

management companies on the other.  It is to be noted in the first instance that the 

concerns set out above and expressed in the Jackson report about referral fees 

specifically referred to the use and impact of such fees in the procurement of legal 

services by BTE insurers and claims management companies.  Other organisations 
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such as not for profit organisations or charities were not mentioned in the context of 

these concerns at all.  Secondly, we would point out that the concerns that we have 

expressed above that relate to solicitors’ firms being forced to pay exorbitant and 

spiralling referral fees do not apply to those firms that we, as a not for profit 

organisation, instruct to undertake legal work on behalf of our members.  In fact, the 

opposite is true; the Union’s whole reason for existence is to benefit its members and 

one of our primary concerns is that the members receive legal advice of the highest 

quality.  We seek to encourage competition amongst the firms that we instruct in 

order to obtain the best quality advice for our members.    Concerns about the quality 

of work delivered by any of the firms we instruct are taken seriously and raised with 

that firm.   

In addition, we would point out that the Union, together with other unions in general, 

is prepared to and does provide legal support and assistance in higher risk/more 

complex cases, given the Union’s basic reason for existence and its objectives.   It 

also plays a very useful role in mass personal injury claims, for example, on behalf of 

those suffering from industrial diseases, where it can ensure that there is a co-

ordinated approach to the litigation that benefits all claimants involved.   

There are many other bodies who represent injury victims and work closely with law 

firms to provide extensive services to those victims who would be affected by a 

blanket ban on referral fees. These include charities, membership organisations and 

other not for profit organisations - asbestos support groups, serious injury charities, 

head injury charities and cycling clubs. 

Like unions, these bodies exist to benefit their members/constituents, not to make a 

profit. They drive up the quality of the legal advice to their members by working only 

with firms that satisfy them as to quality and experience and commitment to difficult 

and ground breaking cases. 

In recognition of the referral of personal injury cases law firms often assist victims’ 

groups with free advice on state benefits, legal advice surgeries, training and the 

sponsorship of events. The recommendation in the Jackson report would make this 

unlawful. 

 

5) PROPOSED WAY FORWARD 

In an attempt to address the concerns set out above but not to prohibit referral fees 

altogether, the Union would suggest that the following be adopted.    The definition of 

referral fees should remain as currently drafted, but referral fees themselves should 

be prohibited save where all of the following conditions are met: 

a) That the fee/any direct financial element of the fee is reasonable in amount; 

b) That the fee is provided wholly or mainly in services rather than direct 

financial payments; 
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c) That the beneficiary of the fee must be a membership organisation, a charity, 

an organisation with the aims/objectives of “good causes”, and/or a not for 

profit body.   

The meaning of the word “reasonable” in (a) would obviously require consideration.  

It would seem appropriate that what is reasonable in a particular situation is informed 

by what the solicitors’ firm would have had to pay in equivalent marketing costs.   

 

CONCLUSION 

Overall, therefore, we consider that the constituent parts of referral fees and the 

arenas in which they operate need to be reconsidered and tightened up, rather than 

simply imposing a blanket prohibition on them.   The proposal suggested above 

would, in the Union’s view, address and resolve the concerns expressed in the 

Jackson report and more generally about referral fees, but would still enable them to 

be applied in situations where they ultimately have a positive impact on access to 

justice, and where they provide a significant benefit to individuals, not for profit 

organisations/charities etc.   

 

Please contact Shubha Banerjee at Unite the Union, on 020 7420 8925, in the event 

of any queries.   

  


