
Legal Services Consumer Panel – Investigation into Referral Arrangements 

 

Response by the Solicitor Sole Practitioners Group of the Law Society  

 

The Solicitor Sole Practitioners Group (SPG) represents approximately 4800 sole practitioner 

solicitors comprising over 40 % of firms in England & Wales. 

 

The National Committee of the SPG consists of sole practitioners volunteers from all parts of the 

jurisdiction who meet regularly, and though  independently minded, the SPG receives 

administrative, financial and other support from the Law Society.  

 

There are interested parties who put forward varied propositions to the effect that referral fees 

benefit the consumer, but the SPG disagree. 

 

We are sure you appreciate that all solicitors have a duty of confidentiality to their clients, and 

that they cannot produce their client‟ files to you.  In some cases where established clients were 

referred to other firms they did not tell their lawyers, and sometimes requested help because of 

their frustration at the  lack of service they received.   

 

There is no doubt that the payment of referral fees is contrary to Section 1 of  the Legal Services 

Act 2007.   

 

We respond to the topics you raise as follows: 

   

(a) Demonstrate positive and negative outcomes for consumers due to referral 

arrangements, such as the impact on access to justice, consumer choice of lawyer, quality 

of legal advice and independence of legal advice.  

 

Referral agencies and institutions direct consumers to chosen lawyers.  The consumers believe 

they will be referred to an expert in their area of law, and most consumers are not aware that 

their right to choice of lawyer is wholly personal to them.  In effect by referral choice is denied 

to the consumer.  There is no guarantee of the competency of the referred lawyer being able to 

do the work, which he buys, and lawyers can and do pay for referred work which is not within 

their expertise.  Sometimes that work is given to inexperienced staff who lack the knowledge 

and ability to undertake the work, but this saves overheads which may compensate for the 

payment of the referral fee.  For those who pay referral fees, the referrers can put undue pressure 

upon the lawyer and this results in a lack of independence.  A conflict of interest may also arise, 

as alleged in the Beresford (miners) disciplinary proceedings in 2008.  The SRA have amended 

its guidance on Rule 9 as follows:-  

„If a client is entering into or has already entered into a scheme or arrangement with an 

introducer which is not in their best interests then you must advise accordingly.  Schemes or 

arrangements which involve the client paying unnecessary or unreasonable fees will not 

normally be in the client‟s best interests.‟ 

The lawyer is in an invidious position because referral fees add to the cost, and yet the consumer 

may have already entered into a contract with the referral agency.  Furthermore, if the lawyer 

refuses the referral that will have an adverse effect on his future business prospects from the 

referrer. 

 

The impact on access to justice will be apparent when those small firms and our members go out 

of business because as a matter of professionalism they refuse to pay referral fees. Those small 



firms are dotted around the jurisdiction often undertaking Legal Aid on a loss making basis and 

pro bono work as a matter of public conscience or as a service to a loyal clientele. 

 

The loss to the consumer of such access is already being felt and will continue to grow as long 

as referral fees become the norm. 

 

 

(b) Feasibility and effectiveness of possible consumer safeguards, such as consumer 

education, disclosure, consent, standardised referral agreements or a cap on referral 

fees 

 

Unfortunately we do not believe that there can ever be any effective consumer safeguards nor 

will it be possible to educate the consumer.  There are rules governing the conduct of referral 

fees by solicitors, which should potentially safeguard the consumer to some extent, but they do 

not.  Disclosure by both the referrer and the solicitor is required by the rules, but even where this 

takes place it is often too late for the consumer to go elsewhere.   In practice, due to the diversity 

of referral arrangements, it will not be possible to have standardised referral agreements or a cap 

placed on them.  In any event, a conflict of interest will still remain with the consumer‟s interest 

not being served or placed before those of the Referrer. The consumer will remain a product to 

be bought and sold at will so long as referral fees are permitted. 

 

(c) The role of referral arrangements in driving on inhibiting competition in the legal 

services market 

 

It is an anathema to suggest that referral fees could drive competition.  However it is self evident 

that they inhibit competition in the legal services market. 

 

(d) Degree to which referral fee size reflects equivalent marketing/other costs 

 

We do not wholly understand the issue this is addressing unless you are suggesting the lawyer 

who pays for marketing using PR or advertising will spend as much as he would by paying a 

referral fee for someone else to undertake the job for him.  However, the costs for lawyers who 

pay referral fees will be larger because the fee does not take into account abortive work where 

the lawyer receives nothing but pays the fee notwithstanding, and we believe this cost is passed 

onto the consumer.  It is possible that firms who pay referral fees will spend less or nothing on 

marketing, although we do not have the evidence to support this proposition. 

 

(e) Feasibility and effectiveness of alternatives to referral fees as a means of obtaining 

work, such as direct advertising by law firms, the establishment of legal firm 

marketing alliances, non-paid referral networks and/or quality assurance schemes 

 

All the above are means by which firms that do not pay referral fees operate but for the small 

firm the cost of advertising, marketing alliances and quality assurance schemes are very 

expensive. The SPG ask “What is wrong with reputation and word of mouth, which is the means 

by which many lawyers obtain work?”  Many lawyers refer work to other lawyers who they 

know to be competent, and although some receive a fee for this we believe the majority of small 

firms do not. In most cases such shared fees will be a small part of the income, and we believe 

that qualified lawyers are in a better position to assess the quality of the work carried out by the 

recommended firm.  However, there are multi layered referral arrangements where one large 

legal firm sells off a batch of referral fees for it to be then cherry picked by lawyers down the 



chain with sub referral arrangements occurring along the chain.  We do not believe a quality 

assurance scheme for referrals is feasible.   

 

(f) Risks and benefits for different stakeholders of a reintroduced ban on referral fees 

including consumers, the legal profession, and non-legal stakeholders, such as claims 

management companies. 

 

The million pound claims management business will suffer, but we reiterate the consumer will 

benefit and the overall cost will be significantly less.  We question how claims managers can 

benefit consumers. Claims managers are merely a form of middleman and this adds no value or 

true directional choice in terms of quality to the „commodity‟.  Their only interest is the receipt 

of the fee, and they have no interest in the subject matter.  Some in the legal profession will 

suffer by a reintroduction of the ban on referral fees, but many of those that pay referral fees do 

so with regret and because they believe it is the only way in which they can compete.  We also 

believe that it is vital to consider those who do not pay referral fees, who are currently suffering. 

Those lawyers who pay referral fees do so at the expense of those who do not, or will not, 

resulting in a distortion in the market place.  Some lawyers have as a result ceased practicing in 

that area of law and this can result in the practice becoming unviable.  This results in a lack of 

competition amongst lawyers, and less choice for consumers. 

 

(g) Relevant parallels with referral and commission arrangements used in other sectors in 

relation to customer introduction 

It is not appropriate to compare legal services with other services unless those services are 

provided by members of recognised professional bodies, such as the medical profession, the 

accountancy profession, actuaries etc.  Many foreign lawyers are horrified that we have allowed 

referral fees to be paid and we have lost status as a result.  We maintain that professionals should 

not be permitted to pay referral fees, and note that the medical profession do not allow such 

payments. 

 

(h) Other matters which are relevant 

 

It is often said that the stable door has been bolted, and it is too late to put the genie back in the 

bottle in so far as referral fees are concerned.  We assert that they have caused damage to the 

consumer and are not in the interests of justice.  We would call on you to have the courage to 

ban the outright payment of referral fees.  

 
 

 

Sushila Abraham 

Chairman  

 

 

 

 


