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Thank you for the opportunity to comment on the issues associated with 

referral fees.  The Panel is to be congratulated on seizing this thorny 

topic.  The approach to the consultation and the promise to conduct 

consumer-focused research is also most welcome. 

 

I shall concentrate on areas where I have conducted or am aware of 

pertinent research on referral fees. 

 

I recently conducted a study of claimant perceptions of their funding 

arrangements in employment cases (Moorhead, Richard and Rebecca 

Cumming  (2009) Something for nothing? Employment tribunal 

claimants’ perspectives on legal funding, ERRS No.101. URN 09/813),  

downloadable at: 

 

 http://www.berr.gov.uk/files/file51880.pdf 

 

The research tends to suggest that clients struggle to understand all but 

the basics of their arrangements with lawyers.  The research did not 

directly test understandings of any referral arrangements, although they 

came up from time to time (and then I would say clients did not appear 

to have a clear understanding of how referrals worked, although I re-

emphasise that this is an impression rather than something we were 

specifically testing through the research).  More generally, the clients 

showed a general inability to comprehend their funding arrangements.  

This was either because their legal advisers were not complying with 

their professional obligations to advise them properly on such matters 

or because the clients had limited capacity to understand the relevant 

complexities.  I would suggest that similar problems are likely to face 

information based approaches to regulating referral fees (clients will not 

understand them, or will not understand the significance of what they 

are being told, and any obligations on advisers to give advice will either 

not be complied with or will not be complied with in a way that assures 

the clients of understanding).   

 

The issue of referral by insurance companies did come up more often.  

You will be aware that it is a common complaint of the profession that 

insurance companies limit client-policy holders choice through their 

referral arrangements.  What the Something for Nothing research 
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showed is that clients do not seem to mind that.  Indeed, where they 

think about it at all they appear to perceive a referral as an indicator. 

Similar issues arise in relation to Trade Union referrals.  Of particular 

concern in relation to these is a practice of discounting employment 

cases referred by Trade Unions on the understanding that the firm will 

be referred substantial numbers of personal injury cases.  No clients 

showed an awareness of these arrangements; it is something that has 

come out as a result of my conversations with practitioners in the area.  

The nature and extent of such discounting is not clear but I received 

indications that it may be prevalent.  There is a risk that such discounting 

incentivises lower quality work (firms being paid less will minimise 

effort).  (See also Moorhead, Richard and Rebecca Cumming (2008) 

Damage-Based Contingency Fees in Employment Cases: A Survey of 

Practitioners, Cardiff: Research Paper Series No 6) downloadable at:   

 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1306308 

 

The Something for Nothing research also discusses the role of 

advertising and how clients choose lawyers.  This suggests that there is 

very little informed choosing of lawyers, less still shopping around, or 

thinking about the benefits of different approaches to dealing with their 

cases.  This too, in my opinion, militates against a suggestion that 

information- and consumer-choice based solutions to problems such as 

referral fees will work.  Clients simply pick the first provider that is 

recommended to them or that they come across on Google or in the 

Yellow Pages.  It is possible to conceive of initiatives such as consumer-

rating websites mitigating this problem, but at the moment I believe 

these are in their infancy.  Stimulating such approaches would be an 

interesting potential solution to the problems consumers face generally 

with legal services and might conceivable address referral fees as an 

issue – although one wonders whether consumers would be willing to 

engage at that level of complexity.  This might fit with e) on your areas 

of investigation. 

 

Although I share many of the concerns about referral fees that I am not 

rehearsing here given I expect you will receive plenty of views on those 

from others, there is some evidence in the United States that referral 

fees in personal injury cases can have some beneficial effects.  In 

particular, it was strongly suggested to myself and Senior Costs Judge 

Peter Hurst (see our joint paper for the Civil Justice Council at: 

http://ssrn.com/abstract=1302843) that contingency fee based referral 

fees paid between lawyers may help assure quality and access to justice 

in personal injury cases.  The argument essentially is that firms that are 

too small or insufficiently specialised to take on complex personal injury 

cases can refer them on to appropriate firms and get a percentage of 
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any fee the recipient firm gets (which is in turn based on a contingency 

fee the client pays out of their damages).  The referring firm is then not 

tempted to take on cases beyond its competence and the client is 

referred to a firm that should be better placed to do the work.  Because 

the whole arrangement is results-based, there is an incentive on the 

referring firm to pick the better firms doing the work (thus maximising 

the return they will be likely to get from the fee).  There are some 

counter-arguments to be made against such arrangements but the basic 

position – that such referral fees strengthen quality assurance – are 

reasonably strong.  Such arrangements would not work in the current 

marketplace as damage-based contingency fees are forbidden in 

personal injury work (although it is possible that Lord Justice Jackson will 

advocate a change to this position as a result of his costs review). 

 

9th December 2009 

 

 

 

 

 

 

 

 

 

 

  

 

 


