
Further submission to the Legal Services Consumer Panel  

Re: Referral arrangements 

 

 

This submission follows on from my paper submitted to the 

Consumer Panel in December 2009 

 

 

I have felt the need to add to my original submission as a result of 

comments made  by David Edmonds [reported in the Times on the 

14
th

 January 2010] where he refers to ‘what people want is greater 

variety and greater choice’….and ‘to know the price that they are 

going to pay, and for what’ 

 

The fundamental objective must be to enable the consumer to 

make a proper and informed choice as to their legal services 

provider by delivering transparency of service and price. Whilst 

the referral ban lobby undoubtedly is well intentioned in terms of 

protecting the consumers’ interests, the consequence of their 

proposals would be to restrict, rather than expand, choice. 

To ban referral arrangements outright would at a stroke diminish 

choice by removing a channel to market.  

 

The key arguments used to support the reimposition of the ban 

range from ethical grounds to blatant protectionism. Such 

arguments miss the point that the focus should be upon better 

regulation of referral arrangements rather than abolition. 

 

The fact that ‘lawyer to lawyer’ referral arrangements are not 

under threat must show that the fundamental joining together of 2 

parties [referrer and referred] to provide differing parts of the same 

transaction, with monetary consideration passing, or otherwise, in 

itself isn’t wrong. The objections would seem to be more that at 

some point there is a danger of the referring party resorting to 

action[s] which would offend the sensibilities of an interested, 



informed 3
rd

 party onlooker such as a regulator. The difference oft 

quoted between ‘lawyer to lawyer’ and ‘lawyer to non-lawyer’ is 

that in the former both referrer and referred are regulated, and in 

the latter one party could  be non-regulated  

 

The Jackson review therefore seems to indicate that the offending 

part of the claims industry’s referral arrangements relates to the 

amount of payments being made, rather than the principle of the 

referral itself 

 

However I talk here of my area of expertise, the conveyancing 

market, rather than PI 

 

The challenge is to recommend a general position that on the one 

hand allows the widest possible choice for consumers to choose 

their legal provider [which must include referral arrangements], 

and on the other ensures that there is transparency and fairness so 

that the consumer can see the available choices and make an 

informed decision as a result 

 

The problems to date as far as solicitors are concerned with dealing 

with Rule 9 of the Code of Conduct are, inter alia: 

1 There are no precedents published in whole as to what might 

constitute a fair and reasonable referral scheme, which would not 

offend any other Rules 

2 An individual solicitors firm does not have the economic strength 

to impose its [or pertinently its regulator’s] will on the referrer 

3 Solicitors [in the vast majority of cases] are in fear of offending 

their regulator by inadvertently breaching the regulator’s 

interpretation of the Code of Conduct [which isn’t always totally 

clear] and any guidelines which might have been published 

4 Other regulators might have a different interpretation of what 

appear to the unitiated to be the same rule, confusing the referrer at 

best, and at worst diverting its work to the other regulated 



community, at the expense of the potential ruin of the solicitors 

firm 

 

There has always been an assumption from those vehemently 

opposed to referral arrangements that somehow the referrer is 

always of bad faith, and behaves in an ‘improper’ way somehow.  

Actually, the opposite is more likely to be true 

 

My firm’s own experience is that referrers [especially the national 

brands] are overtly: 

1 Protective to the extreme of their brand name, and therefore 

insist that a stringent Service Level Agreement is entered into by 

their referred firms, so that the best service can be provided to their 

customers 

2 Wanting to be totally ethical, and to abide by their referred’s 

Codes of Conduct, to include transparency 

 

If this be the case, then it would be logical to allow referral 

arrangements between lawyer and non –lawyer, albeit with caveats 

 

I believe that these caveats may be summarised as follows: 

1 There are ‘silos’ of legal work which either fall within a banned 

regime, or an allowed regime. So that, for instance, there would be 

inherent dangers in allowing referral arrangements in criminal 

matters, or immigration. Personal injury, and conveyancing would 

be areas which would allow such arrangements 

2 Personal injury and conveyancing, have differing challenges 

themselves, so could be looked at separately when drawing up 

rules or other obligations 

3 The LSB must ensure that there is a ‘level playing field’ between 

its front line regulators, and its regulated community, taking into 

account of course the ABS entrants, and their owners 

4 The regulators must make very clear the core issues that any 

referral arrangement must contain, which should include sufficient 

information so that a customer can make an informed choice as to 



the service he/she wishes to buy and the price to be paid. The 

regulator could easily prepare [with necessary consultation] a 

specimen agreement for each of the ‘silos’ so that lawyers could be 

safe in knowing that there would be no repercussions as long as 

such agreement was observed . The ongoing dialogue between the 

regulator and its regulated community is vital, so that lessons 

learned may be passed on to all firms by means of practice updates 

5 That it would be possible, especially initially with the ‘national’ 

introducers, to have referral schemes which were actually 

approved by the regulator. In such scenario the national firm would 

submit its proposed agreement and supporting customer documents 

to the regulator , so that all instructed law firms and the introducer 

itself would be safe in the knowledge that as long as the provisions 

were observed there would be no comebacks. BUT, crucially, there 

would be a potential sanction for the unregulated referrer which 

could ultimately prohibit that referrer from taking part in any 

referral arrangement with conveyancers  

6. If the sanction for breach of a regulator approved referral 

scheme is that the referrer would be prohibited from referring work 

to any law firm on its panel, there is a compelling reason for 

participating law firms to bring to task a potentially offending 

introducer and therefore effectively self-regulate  

 

 

Richard Barnett  

Barnetts Solicitors 
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Richard Barnett is senior partner of Barnetts Solicitors, a volume 

conveyancing and PI firm based in Southport Merseyside 

He is a Law Society Council member, and chairs the Law 

Society’s Conveyancing and Land Law Committee, but this 

submission is made on a personal basis only 

 



 

 

 


