
         Referral Fees- a submission to the Legal Services Consumer Panel 
 
 
This submission is made as a result of the Call for Evidence contained in your 
letter dated 4th December 2009. The letter makes clear that the Panel has at its 
disposal various sources of work which take away the necessity for me to reprise 
the background, or the specific arguments which give the ‘gut feel’ high moral 
ground reasoning which many lawyers have used to oppose the payment of 
referral fees to non-lawyers for the introduction of work 
 
The payment –and receipt - of referral fees has always been allowed between 
solicitors, and there have never been specific rules to regulate such 
relationships, and indeed this position is maintained in Rule 9 of the Solicitors’ 
Code of Conduct which states ‘this rule does not apply to referrals between 
lawyers , including businesses carrying on the practice of lawyers’. The 
interpretation of ‘lawyers’ contained in the Code of Conduct is inclusive of all 
lawyers who will be regulated under the umbrella of the LSB, so would include, 
for instance Licensed Conveyancers. 
 
The widening of a ban to include inter lawyer payments could have an impact on 
the way lawyers carry on business in our jurisdiction, as essentially partnerships 
of lawyers within firms necessitates fee sharing, and other payment 
arrangements. 
 
Assuming therefore that there were to be the reintroduction of a ban on the 
payment of referral fees, what would the likely consequences be? 
 
1. Non-regulated entities who already own law firms would circumvent the 

ban. Presently, for instance, there are estate agency groups which own 
their own licensed conveyancing firms.  

 
Clearly it would be open to such firms to continue to direct estate agency 
clients , whether buyers or sellers, to their in-house conveyancing facility, 
which they could either expand or use as a conduit to  panel out to other 
conveyancing firms [i.e. a ‘lawyer to lawyer’ referral] and receive a referral 
fee in respect of each referral. However in such circumstances the in-built 
consumer protections currently contained in Rule 9 would be disregarded, 
and therefore the need for transparency, for instance, as regards the 
payment of the referral fee would be irrelevant. Of course solicitors would 
still be obliged to be aware of the over-arching provisions of Rules 1 and 2 
of their Code of Conduct, and members of the CLC would have to comply 
with any of their own relevant rules.   

 
2.  Practical difficulties in enforcing the ban would undermine public                     

confidence in lawyers and their Regulators. 
 



a. One of the reasons why the ban was lifted in the first place was, it has 
often been stated, that the Law Society at the time had no appetite to 
enforce any ban. The reality was that the large introducers of work had 
already been able to create ‘fictions’ to get around any relevant rules. 
Rather than being a detriment to consumers, the large introducers had 
generally been unhappy with trusting their customers/clients to the 
vagaries of service and fees from an ad hoc choice of lawyer. Better, they 
would say, that their introductions should be sent to firms who would 
adhere to service standards by way of a ‘Service Level Agreement’ and an 
agreed fee scale, to ensure that their IT and case tracking were of the 
highest order, and that opening times would be extended to evenings and 
weekends. Without such arrangements, it’s doubtful whether any of these 
‘customer-friendly’ advances would have come so quickly to a profession 
that may have been regarded [rightly or wrongly] as rather ‘quaint’ in its 
business practices  

 
b. Since only certain, very limited part of any legal process is actually 

Regulated [e.g. the actual preparation of a conveyance, or the issuing of 
court proceedings], the unregulated part of the process could be 
undertaken by the Introducer itself, and could receive part of the total 
‘legal fee’ by way of recompense. If such work undertaken were bona fide, 
then payment for ‘back office’ work would circumvent any ban.  

 
c. Third party operators have now become common in areas of work such as 

Personal injury and Conveyancing. Panel managers have taken over the 
role of intermediary between large referrers of work and panel law firms. 
Such third parties legitimately receive fees from the law firms for their 
administration work, and before the ban was lifted, such payments 
undoubtedly on occasion would include a fee which would find its way into 
a referrer’s coffers. Similarly agencies for the appointment of doctors, 
motor car repairers, or car hire have fulfilled a similar role. 

 
d. There would also be nothing to stop an estate agent charging a client for a 

conveyancing service itself, and then subcontracting the regulated part of 
the transaction only to a lawyer, but keeping the large part of the fee for 
itself 

 
e. The ‘bung’ culture actually would be prevalent in a regime where 

payments for introductions of work were banned. There would always be a 
plethora of ways in which inducements, or even ‘brown envelopes’ would 
be passed. Who could enforce in practical terms a law firm’s desire to 
charter a plane, and take, say, 20 of its best clients to France for a day 
out? This would clearly be a breach of the present Rule 9 [whose 
guidance refers to ‘normal’ entertaining only] 

 



3  Effective implementation of the ABS culture, which actively encourages 
the participation of forward thinking non-regulated organisations in the 
Legal Services Industry , would be impossible.  

 
A main thrust of the Legal Services Act was to allow the creation of the 
Alternative Business Structure [ABS], which in turn was seen as a way of 
opening up the delivery of the legal services market to consumers, the 
‘TescoLaw’ scenario. 
 
There is an appetite amongst the non-legal world to explore these 
possibilities [subject, of course to their being able to pass the ‘fit to own’ 
test], which many regard as being an extension of services that already 
are offered by them 
 
The ‘TescoLaws’ of course have a choice as to how they come to market.  
 

a. within a referral fee allowed regime, they could be set up as a smallish 
ABS, sub-contract work out to lawyers’ firms and receive payment for the 
referrals  

b. or they could just have a large in-house law firm [ for instance the Co-
operative Legal Services model], grown organically 

c. or they could buy up existing law firms to suit the Tesco’s ambitions, 
resulting in their own ‘in-house’ law firm 

 
If referral fees were banned, however, they would be still able to have the 
choices as above, but if ‘lawyer to lawyer’ payments were placed under 
stricter rules, then it would be likely that b and c as above, would be more 
likely scenarios.  

 
If that premise were correct, then less work would trickle down to outside 
law firms, and if ABS’s became significant players in the market, [which 
they could undoubtedly be in areas such as conveyancing, personal injury, 
and wills/probate] then the risk would be that traditional law firms would be 
starved of work commensurately, and ‘access to justice’ as provided by 
those law firms would diminish, especially if these were smaller, less well 
capitalised, law firms, which would rarely have the means to counter this 
threat to them 

 
4. A non-regulated ABS owner could pay for work that is referred to its 

proprietary ABS 
 

In the event that referral fees were banned, clearly in normal events, the 
regulated ABS would be precluded from buying in work, BUT its owner 
[Tesco] would still be unregulated, and could pay the referral fee. So that if 
for instance, Tesco approaches a large estate agency chain [EA], and 
arranges for EA to send work to TescoLaw [again without the overt 



consumer protections contained in Rule 9]. TescoLaw would charge the 
client the gross fee [i.e. its professional charge plus the referral fee]. 
Tesco would hive up the referral fee by way of management charge, and 
pay EA such hived up amount. 
 
It could be argued that Tesco should as a condition of any ABS licence 
granted to it, be subjected to regulation precluding it from making any 
referral fee payment, but how could such a provision ever be enforced, 
especially if payment was made via any covert legitimate route? 
 
In such circumstances, a referrer would be more likely to send work to the 
ABS rather than a traditional law firm. Clearly the traditional firm would be 
placed at a severe competitive disadvantage, which could have the same 
consequences as mentioned earlier.  

 
5. ’Lawyer to lawyer’ referrals could be deemed to be anti-competitive if 

referral fees were banned. 
 

In the claims handling/personal injury market, claims handling companies 
are now regulated by the Ministry of Justice, but there are such companies 
which are solicitor owned [e.g. Injury Lawyers 4u]. In the event of a ban, 
such a company could still operate as normal, because of the ‘lawyer to 
lawyer’ rule, but a non-lawyer owned Claims Company would be 
precluded from operating that same model unless it became an owner of 
an ABS 

 
Clearly the growth of that particular industry resulted from the 
Government’s wind down of legal aid and the introduction of the ‘no win-
no fee’ regime, and saw the rise of claims from the previously 
disadvantaged sections of the community 
 
A ban therefore could easily be regarded as a restrictive practice, against 
the interests of the consumer, and result in a much more restrictive 
environment for the consumer to pursue any litigation claim 

 
6.    Consumer choice would be restricted rather than expanded. 

 
This is a question that is often forgotten amongst the rhetoric. The delivery 
of legal services has moved on apace over the last few years, with the 
necessity of having to attend at lawyers’ offices, being faced with a 
daunting presence, and couched in a language that is incomprehensible, 
becoming less and less vital to the process 
 
Above anything, the client deserves to have a choice to suit his/her 
preferences in commitment of time and money, to the type of service 
required 



 
The client is well used to buying services and products online 
 
The client is well used to buying a range of services and products from 
brand names that are very well trusted in the market place, and which in 
years past have not necessarily been directly associated with such 
products 

 
The clients may feel that a ‘one stop shop’ approach is one that suits their 
particular needs 

 
Who are we as lawyers to tell the client how any such service must be 
received? 

 
The recently part published conclusions of the OFT into Estate Agents 
indicated that consumers in the majority actually liked being referred to 
Conveyancers, and there has been no discernable negative reaction by 
consumers to the CLC’s long experience of referral fees. 

 
Service delivery of any product changes over time commensurate with 
opportunities for technological advances and social change. So that the oft 
quoted examples of buying motor insurance, or travel, has meant the 
decline of the brokers and the huge rise of on-line purchase. The 
commercial relationships created by the referral fee regime has speeded 
up the on-line delivery of legal services.  

 
At the time of writing, my firm is still the only British solicitors that has an 
Apple iphone ‘app’ for the benefit of clients!!  

 
7.  The reimposition of the ban would not result in the ‘bottom line’ price paid 

by the consumer being reduced. 
 

For reasons that have already been stated it is naïve to believe a ban on 
referral fees would instantly result in the large organisations who have 
invested very substantial sums in acquiring significant market share  
simply disappearing from the legal landscape. I have highlighted some of 
the means by which they could achieve the same financial objectives by 
methods which would be far less transparent to the consumer.  

 
Within the present regime, the bedrock of which is transparency, a client 
should be able to compare the actual legal fee paid, on a like-for-like 
basis, as any referral fee should be overtly stated 

 
The problem is that firstly, solicitors are often using misleading tactics to 
‘headline’ their legal fees. For instance, if one were to ‘Google’ the word 
‘conveyancing’, there are a plethora of firms who offer their services ‘from 



£99’ or such like.  This gives an altogether incorrect expectation to 
potential clients as regards costings, as, frankly, such a fee is unlikely ever 
to be achievable; or          

 
Even if it were, the quality of service could not be sustained 
 
If one were to make a proper and informed comparison therefore between 
fees charged by solicitors direct to the public, and those charged by a 
referrer, which would include a referral fee, then a proper approach would 
be needed such as: 

 
a.   How much does the solicitor pay overall in promoting his business to the 

public, advertising, ‘per click’ charge on the internet, or the like? 
b. How long does an average conveyance take in man-hours, and what 

should a solicitor charge per hour, and how far is the fixed fee charged by 
the solicitor discounted to a direct buyer [so is the solicitor ‘buying’ in work 
by offering that de facto discount?] 

 
  

8. If a referral fee ban were to include a ban of ‘lawyer to lawyer’ referral fees 
the likely result is that the future would look even bleaker for the traditional 
small to medium high street firm. 

 
Clearly, leaving aside the plethora of attempts to circumvent any ban [for 
instance by invoking fee sharing arrangements to include quasi legal 
partnerships/companies/JV’s] within an ABS regime, it would undoubtedly 
benefit the firms which spent more on marketing/advertising to attract work 
to themselves, or encourage new entrants to include banks, insurance 
companies, or present providers of quasi-legal services [such as the 
employment law/health and safety advisory firms] to grow their own 
ABS’s, as opposed to sub-contracting work to existing law firms. 

 
An existing traditional law firm could become an ABS which could itself 
then raise unlimited outside capital to generate work, but would this be at 
the expense of the traditionally structured law firm, in general, and the 
small high street firm, in particular? The portrayal of a referral fee ban as a 
panacea for many of the high street practice’s problems is grossly 
misleading. 

 
9. The reintroduction of a ban would mean less choice for lawyers in electing 

the commercial model they adopt as being robust enough to survive in a 
rapidly changing business environment. 

 
Of course the interests of the consumer must be paramount. Once due 
consideration has been given to that fundamental principle, it must surely 



be important to ensure that the consumer has a healthy and diverse 
lawyer community from whom he can choose his advisers. 

 
One frequently reads letters in the Law Society Gazette from practitioners 
who have been so successful in promoting client loyalty in their locality 
that they have not found it necessary to resort to paying referral fees. It is 
very laudable that the businesses of these lawyers have withstood the 
tests of time and can still operate in a wholly traditional way. 

 
However other practices may feel that this model to the exclusion of all 
others will not enable them to evolve in such a manner that they can 
embrace the opportunities of an environment in which legal services are 
increasingly sourced using electronic media. 

 
 
 
So, what conclusions can we draw from all of this? 
 

1  At first sight, a ban on the payment of  referral fees to referrers of work 
would seem to be a good way of getting us back to the ‘old order’, where 
clients would have a restricted choice of lawyer, either local or via the 
internet, but this would take no notice of: 

 
a.  a client’s desire to have a ‘one stop shop’ approach to buying a legal 

service, which after all was the reason given for all the recent reforms 
envisaged by Clementi and enacted by the Legal Services Act 

b. if competition were restricted, would standards of delivery of service drop 
and prices rise? 

 
c. the impending ABS regimes, where the traditional law firm would likely not 

be able to compete with the new heavily capitalised entries- the 
‘TescoLaw’ 

 
d. if the consumer protections contained in Rule 9 of the Solicitors’ Code of 

Conduct were abolished, the consumer would be in a worse position than 
at present, notwithstanding the ‘core duties’ referred to earlier, as the legal 
services market would become more of a ‘closed shop’  

 
2.  There is no doubt that the SRA’s own research has indicated that 

solicitors have been poor in taking on board all of the requirements of Rule 
9. The principal reasons, it is submitted, are likely to have been because: 

 
a. the referrers of work, many of which are themselves unlikely to be 

regulated over this topic, are more likely to have greater economic might 
than  solicitors. 



b.  the SRA hold solicitors accountable for the misdemeanours of the 
referrers 

c. the CLC members have a different set of rules with which they must 
comply, and thus are regulated to a different standard to solicitors, which 
is confusing for referrers 

 
3.  What happens to the lawyers who have invested heavily in their 

businesses in both people and IT in good faith and who have worked 
within the rules?  

 
4.  There is no evidence that the ultimate clients show any dissatisfaction with 

the present system. CLC members have been able to pay referral fees 
since the formation of that body, for some 20 years, without problem 

 
5. Can we suggest that there is an element of protectionism coming from 

those who seek to overturn the referral fee rules? 
 

Can the present system be improved? 
 

An aim of any regulator must be to ensure that its regulated community can 
operate in the public interest in a fair and open way, with there being a level 
playing field so far as is possible for all participants.  

 
I hope this paper has shown that the formal banning of the payment of referral 
fees, whether to lawyers or non-lawyers, could well distort the market place in 
favour of the larger and better capitalised law firms and ABS’s, to the detriment of 
smaller and High St firms, but wouldn’t disentangle the commercial relationships 
as exist now between referrer and law firms, since there would be lawful ways to 
circumvent any ban, not least because of the new entrants to the legal landscape 

 
Better, therefore, to revisit the Rules and establish how they could be better 
drafted, imposed, practised and regulated. 

 
I believe, for instance, that the regulator[s] should be prepared to: 

 
1. Publish specimen referral agreements for different areas of legal work, so 

that a referral agreement for a conveyancer/estate agent might have 
different requirements to a Solicitor/claims management company 

2. Introduce a regime whereby referral arrangements of all types, whether 
between lawyer and lawyer, or lawyer or non-lawyer would be required to 
be ‘approved’ by the regulator. This would introduce a sanction against 
any referrer who abused such ‘approved’ agreement, which would prevent 
it from being able to pass work to any legal firm, and thus would be an 
effective deterrent 

3. Ensure that any rules be adopted by all of the front line regulators, so 
would give the LSB the opportunity to ensure a level playing field, and also 



to ensure that all such regulators adopted a similar approach to 
enforcement or sanction. [Although it is conceded that there may be a 
regulator who either wouldn’t want its regulated community to pay referral 
fees [the Bar] or would want to differentiate itself for whatever reason from 
others, but could run the risk of its members choosing a different regulator 
which might better suit that particular firm’s targeted market] 

4. Ensure that all of its regulated community be transparent, so far as is 
possible, about its fixed costs, and to do away with ‘headline’ prices, so 
that consumers would be free to make an informed choice about the level 
and quality of service they wanted and to easily compare a likely cost, and 
service delivery between various providers 

 
If there is clarity, transparency, and a fairly regulated regime, then this must 
be in the clients’ best interests and further ensure that all law firms, whether 
large or small, ABS or not, have every chance of securing its proper place in 
its market 
 
 

 
Richard Barnett  
December 2009 
 
 
Richard Barnett is senior partner of Barnetts Solicitors, a volume conveyancing 
and PI firm based in Southport Merseyside 
He is a Law Society Council member, and chairs the Law Society’s 
Conveyancing and Land Law Committee, but this submission is made on a 
personal basis only 

 


