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1 BACKGROUND 

1.1 The Legal Services Consumer Panel (LSCP) is investigating the use of 
referral fee arrangements within the legal sector, with particular 
reference to the risks and benefits of referral fee arrangements for 
consumers. The LSCP issued a call for evidence to the Office of Fair 
Trading (OFT) by letter dated 8 December 2009 setting out the scope 
of their investigation and specific issues on which views were 
requested.1 

1.2 The OFT has a history of engaging in legal services reform from an 
objective of making markets work well for consumers. The OFT 
balances the need for promotion of competition and protection of the 
consumer. In delivering this objective, we can take enforcement action 
under the Competition Act 1998 or various consumer protection 
regulations, as well as considering rule changes for solicitors and 
barristers prior to approval by the Legal Services Board and engaging in 
general competition advocacy to the representatives of the legal 
profession. 

1.3 In 2001 the OFT published its report Competition in the Professions.2 
In this report the OFT indicated that restrictions in the Law Society 
rules preventing solicitors from making payments for work referred to 
them from non-solicitors may be restricting competition, in particular in 
the on-line market place. 

1.4 Since 2001 there have been developments both in the legal services 
market and case law at European level and against this background the 
opportunity to respond to this consultation is welcomed by the OFT. 
As well as dealing with the specific points put by the LSCP, the OFT 

                                      

1 Details of LSCP's consultation is published on the Legal Services Board web-site (LSCP in the 
process of developing its own website): 
www.legalservicesboard.org.uk/about_us/lsb_consumer_panel/index.htm 

2 OFT 328 March 2001 www.oft.gov.uk/shared_oft/reports/professional_bodies/oft328.pdf  
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will also set out its current view on referral fee arrangements, which 
has been developed on a principled basis. We have adopted this 
approach due to the lack of hard evidence on the effect of referral fee 
arrangements, and the fact that we have not had the resources to 
carry out our own empirical investigations. 
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2 THE LEGAL FRAMEWORK OF OFT'S ROLE IN THE LEGAL 
SERVICES MARKET 

2.1 Markets usually work well for consumers and the economy without 
any need for intervention. The OFT only intervenes when it believes 
improvements could be made to the way in which markets work.  

2.2 In addition to the OFT’s role as an advocate for well-functioning 
markets, the OFT has a range of powers under the law as well as 
responsibilities to contribute to the exercise of powers by other bodies.  

2.3 The main pieces of legislation are; Legal Services Act 2007 (LSA07), 
Competition Act 1998 (CA98) and the Enterprise Act 2002 (EA02). 
These are considered in turn briefly outlining the ways OFT may 
consider competition issues within the legal market 

2.4 Under the LSA07 alterations to the existing regulatory arrangements3 
of an approved regulator (for example a new rule banning referral fees) 
must be approved by the Legal Services Board (LSB).4 The LSB may 
refuse such an application on a limited set of grounds which include if 
the application would be prejudicial to the regulatory objectives,5 one 
of which is 'promoting competition in the provision of services [such as 
are carried on by authorised persons]'.6 If the LSB is considering 
whether to refuse an application then the LSB may issue a warning 

                                      

3 As defined in the Legal Services Act Section 21 

4 Legal Services Act 2007 schedule 4, part 3 

5 [Sch 4 para 25(3)(a) ibid.], other grounds are breach of law; breach of designation 
requirements of the approved regulator; being contrary to the public interest; the approval would 
grant powers to authorised persons in relation to reserved legal activities which the approved 
regulator/licensing authority is not authorised to regulate; and 'that the alteration has been or 
would be likely to be made otherwise than in accordance with the procedures... which apply in 
relation to making the alteration' 

6 [s.1(1)(e) ibid.] 
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notice and invite appropriate persons (which may include OFT) to 
advise on whether an application should be granted.7 

2.5 There are more formal duties to consult OFT at certain stages, where 
the OFT must give such advice 'as it sees fit'. For example, 
designation of a new regulator under Schedule 10 LSA07, cancellation 
of designation under Schedule 9, refusing applications for designation 
under Schedule 4, the issuing of directions and in some circumstances 
on the alteration of reserved legal activities. 

2.6 The OFT also has the power under the LSA07 to prepare a report 
where it 'is of the opinion that the regulatory arrangements of an 
approved regulator (or any part of them) prevent, restrict or distort 
competition within the market for reserved legal services to any 
significant extent, or are likely to do so'.8 The OFT can use certain 
Enterprise Act 2002 (EA02) investigatory powers for this purpose – 
LSA07 s.57(5). If the OFT is satisfied that the LSB has failed to give 
full and proper consideration to its report, the OFT may give a copy to 
the Lord Chancellor, who may seek the advice of the Competition 
Commission (CC), who would then be under a duty to investigate. The 
Lord Chancellor may also issue appropriate directions to the LSB in 
connection with any report issued by OFT (having considered any 
report by the CC) [LSA07 s.60]. 

2.7 Under the Competition Act 1998 (CA98) and Articles. 101 and 102 
Treaty on the Functioning of the European Union (TFEU), where rules 
are imposed by an association of undertakings, such rules may in any 
event be unlawful where they have the object or effect of preventing, 
restricting or distorting competition and are not exempt, or where they 
constitute the abuse of a dominant position. 

                                      

7 [Sch 4 para 22(1) ibid.] 

8 [LSA, s.57(1)]. 
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2.8 Under EA02 there would also appear to be a residual power to make a 
market investigation reference, even if the rules have the force of a 
legal requirement. See para 2.31 of our Market Investigation 
References guideline.9 'where the OFT is satisfied that adverse effects 
on competition arise primarily from laws, regulations, or government 
policies it will have regard to the fact that the CC will not be able 
directly to remedy such adverse effects. In such circumstances, the 
OFT itself may submit a report to the Government as an outcome of a 
market study (see paragraph 2.19 and note 6) or it may make a 
reference when it considers a CC investigation and report would be 
more appropriate, for example because the CC has greater resources, 
stronger legal powers to require information, or more formal evidence 
gathering procedures. In either case, in the event of an adverse finding, 
the reporting body would make reasoned recommendations for changes 
to the relevant laws or regulations, and advise on policy options as 
appropriate.' 

2.9 Whichever piece of legislation the OFT seeks to use when intervening, 
the OFT tries to make best use of its resources in terms of real 
outcomes for UK consumers. Before intervening the OFT therefore 
considers its own 'prioritisation principles'10 which includes impact on 
consumers, strategic significance, risks and resources. 

                                      

9 www.oft.gov.uk/shared_oft/business_leaflets/enterprise_act/oft511.pdf 

10 OFT Prioritisation Principles October 2008 OFT 953 
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3 OFT VIEW ON REFERRAL FEE ARRANGEMENTS 

3.1 There are different types of referral arrangements that can be made. 
Some may be between solicitors and other third parties such as claims 
management companies, estate agents and insurance companies. In 
this situation third parties send business (clients) to solicitors for a fee. 
Other referral fee arrangements can also be made where the solicitor is 
paid a fee for referring business. Payment of a referral fee may be 
made by the solicitor or to the solicitor. 

3.2 The third party refers business to the solicitor, and is an intermediary 
between the solicitor and the consumer. We therefore use the phrases 
'third party', 'intermediary' and 'referrer' interchangeably depending on 
context. 

3.3 This section sets out the OFT view, as a matter of market analysis, on 
when referral fees are more likely to be beneficial, and when they are 
less likely. It is not a legal opinion. It focuses on referral fees being paid 
to third parties by solicitors.  

3.4 Before outlining the OFT view, it is important to set out some of the 
features of the legal services market that could lead to difficulties for 
consumers when purchasing solicitor services The response will then 
discuss how referral fees may help mitigate these problems and how 
they may introduce problems of their own. 

3.5 In the OFT's view many of the potential problems in the market for 
legal services stem from consumers low ability to know what types of 
legal services they need, or to judge the quality of any service they 
received (what in economic terms is called information asymmetry). 
This is compounded by the lack of frequent interaction between 
solicitors and consumers. Together, these market features cause three 
particular problems: 

• Consumers are more likely to have poor information about both 
what services they need and the likely quality of the solicitors 
they may choose. This can lead to poor purchasing decisions. It is 
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caused by a combination of the inherent complexity of purchasing 
diverse legal services, and the lack of repeat interactions for most 
consumers with solicitors on any particular issue. 

• Consumers may not know the quality of service they have been 
provided with after it has been provided. The consumer may be 
able to judge the level of service from the solicitor (for example, 
pleasantness, returning phone calls etc) but is unlikely to know 
the quality of advice given by the solicitor. 

• Even if consumers discover poor quality, they may not be able to 
effectively punish the firms by switching to alternative providers 
since consumers are not frequent users. 

3.6 The problems identified in the solicitors market could lead to a number 
of harmful outcomes set out below: 

• diminished downward pressure on price, since consumers do not 
know what price they should pay for what services, have limited 
ability to learn, and limited ability to benefit from any learning that 
they have done or  

• diminished upward pressure on quality for similar reasons or 

• over provision of services due to consumers contracting solicitors 
when they either do not need legal advice, or could get similar 
advice or service from paralegals or similar professions or 

• under provision of services due to lack of trust and confidence in 
the market. 

3.7 In some cases the likelihood of these outcomes may be mitigated by 
other market factors. For example, in personal injury cases some prices 
may be defacto regulated for example, fixed court fees and fixed costs 
scales. In addition, solicitors may have a strong incentive to provide 
good legal advice (but not necessarily a good quality of service) 
because of a no win, no fee arrangement. 
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3.8 Referral fee arrangements could mitigate some of the problems 
identified in the solicitors market due to the introduction of a financial 
transaction into repeated interactions between solicitor and 
intermediary. These can provide the intermediary with increased 
opportunity and incentive to encourage innovation and efficiency in the 
provision of legal services.  

3.9 However, there may also be downsides to referral fee arrangements. 
Below we suggest in what market contexts we believe referral fees are 
more likely to be beneficial, and in what contexts the benefits may be 
less clear. 

Benefits of referral arrangements 

Referral fees can decrease the pressure on solicitors to offer biased 
advice 

3.10 Non-paid referral networks could pose more problems than a paid 
network for two reasons: 

• Firstly, the profits to the solicitor of the non-paid network will be 
that much greater since the solicitor does not have to pay a 
referral fee, which obviously erodes per-case profit margins.  

• Secondly, the methods by which the solicitor can secure a 
mutually beneficial agreement with intermediaries will be reduced 
since they are not able to pay a referral fee and must rely on other 
methods of building a strong relationship.  

3.11 We therefore believe that referral fees can decrease both the financial 
incentive to keep a strong relationship with an intermediary referrer, 
and the need to resort to unprofessional or corrupt mechanisms to 
maintain it. 
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Quality – Referral relationships can ensure a good standard of quality is 
maintained. 

3.12 If the objectives of the intermediary are aligned with the objectives of 
the consumer, then the intermediary will want high quality service for 
the consumer and can punish solicitors if this is not provided for 
example, estate agents punishing conveyancers for acting slowly. 

3.13 The intermediaries objectives may also be aligned with the consumer if 
the consumer interacts with the intermediary frequently, since then the 
consumer can punish the intermediary for referring the consumer to 
poor legal advice. This leads to the intermediary becoming incentivised 
to refer consumers to those firms who will provide a certain standard 
of quality. 

3.14 Where referral fees help develop referral relationships, then they can 
help drive quality improvements in this way. 

Price – referral fee can be an indication of excess profit made 

3.15 If the solicitor is constrained in his/her ability to pass the referral fee 
onto the consumer (perhaps because the price is fixed in some way at 
some maximum level the market will take), then the referral fee is an 
indication of excess profit that could be made, absent the referral fee, 
in the solicitor market. The fact that a solicitor is prepared to pay a 
referral fee is an indication that excess profit could be made without 
them. 

Referral fees can be passed onto consumers in a competitive 
intermediary market plus other benefits from the relationship between 
solicitor and intermediary 

3.16 If the intermediary market (for example, insurance) is more price or 
quality competitive than the solicitors market, the referral fee may, in 
effect, be passed onto the consumer as the intermediate companies 
compete and the consumer benefits through lower prices or better 
quality service in the referring market. The corollary, of course, is that 
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where prices in the intermediate market are 'sticky', or competition is 
low, this benefit is less likely to materialise. 

3.17 However, where the intermediary market is competitive referral fees 
could lead to greater benefits than any the consumer could get through 
contracting directly with the solicitor. In this case the intermediary 
could be in a better position to negotiate lower prices/higher quality 
with the solicitors than consumers could do on an individual basis. 

3.18 Furthermore, innovation in marketing to consumers by the intermediary 
may also increase consumer awareness of their entitlements and also 
provide greater access to justice. For example the extensive 
advertising/marketing carried out by claims management companies 
raises the awareness of consumers regarding their legal rights and 
provides them with a convenient point of access into legal redress. 

Referral fees may help with the emergence of new markets 

3.19 Referral fee arrangements could help with the development of new 
markets by providing opportunities for innovative business models in 
the referring market. Without referral fees some new models may not 
be able to develop. Arguably we have seen this in the growth of 
innovative Claims Management Companies. 

Drawbacks of referral fee arrangements 

3.20 If there is a limited choice of intermediary and the consumer must use 
the solicitor recommended by the intermediary then this reduces choice 
for the consumer 

3.21 If the intermediary's objectives are not aligned with the objectives of 
the consumer, this may lead to excessive price competition at the 
expense of quality. Therefore there could be an excessive burden on 
regulatory framework to ensure quality where the intermediary wants 
the highest referral fee, causing solicitors to enter into 'bidding wars' 
on the size of the referral fee alone. If operating on a 'no-win, no-fee' 
the solicitor will still have a strong incentive to win the case, or at least 
obtain some amount of compensation, but may reduce quality aspects 
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to the consumer for example, number of up-dates and personal 
meetings to make the case more economical. 

3.22 If the intermediary's decisions are affected by the referral fee then this 
may lead to a biased decision by the intermediary which may not be in 
the interest of one or more of the consumers with which the 
intermediary deals. An example may be estate agents giving preference 
to buyers who may not be making the highest offer but who use the 
solicitors with which the estate agent has a referral fee arrangement. 
We note that this potential bias on the intermediary's part is probably 
only possible in 'two sided markets' where the intermediary connects 
buyers and sellers and thus has the opportunity to make pairings of 
buyer and seller that are not in the interests of a well functioning 
market due to differential referral fee income. 

Practical application 

3.23 The analysis above suggests referral fees are more likely to be 
beneficial if: 

• the objectives of the intermediary and the consumer are aligned 

• the referral fee is an indication of high prices paid to solicitors 

• the intermediary market is highly competitive 

• there is scope for innovation/efficiencies in either the legal market 
or the intermediary market. 

3.24 On the other hand, referral fees are less likely to be beneficial if: 

• there is limited choice in the intermediary market, and consumers 
must use the legal service recommended 

• there is limited alignment of objectives between consumer and the 
intermediary 
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• the intermediary's actions may be biased by the existence of 
referral fee, perhaps because they operate in a 'two-sides' market. 

3.25 For example, the following tables make an initial assessment of 
Conveyancing and Claims Management against the above criteria. 
While we note the paucity of information about the effects of referral 
fees in either market, we have also included what the indicative policy 
considerations might be were the previous initial assessment correct. 

Claims Management 

Alignment of 
incentives 

Once claims management companies have referred a 
case to a solicitor, they can have minimal continued 
interest. Their incentives may be only weakly aligned 
with the consumer. 

Competition 
in 
intermediary 
market 

There appears to be substantial competition between 
claims management companies that has led to 
innovation in provision of information and access to 
justice. 

Information 
on high prices 

Fees paid to solicitors may, in many cases, be de-
facto 'fixed'. The referral fee gives a good indication 
of whether these prices are fixed at too high a level. 

Scope for 
innovation 

Increased price pressure on solicitors appears to have 
led to substantial process innovations on dealing with 
personal injury cases. 

Competition between claims management companies 
also appears to have led to innovation in marketing 
and provision of consumer information, increasing 
access to justice. 

There may be scope for further efficiency / innovation 
in both markets. 

Effect on Claims management companies are unlikely to benefit 

OFT1210resp | 15



  

  

  

 

 

biased 
solicitors 
advice 

either way from changes in solicitor's advice to the 
consumer. Referral fees are therefore unlikely to have 
an impact. 

Choice of 
legal service 
provider 

Consumers can easily bypass claims management 
companies and go straight to the solicitor. 

Bias in the 
intermediary 
market 

The claims management company is unlikely to take 
decisions, other than who to refer the consumer to, 
that are biased by the existence of referral fees. 

Policy 
considerations 

The main drawback appears to be potentially low 
alignment of incentives between claims management 
companies and consumers, possibly leading to an 
excessive focus on efficiency by solicitors, at the 
expense of quality.  

Further, the profitability of referring may have led to a 
level of duplication in the Claims Management market. 

While banning referral fees may reduce both these 
effects, it could lead to a decrease in the pressure on 
solicitors to be efficient, a decrease in the pressure on 
Claims Management Firms to innovate, and the 
removal of an important indicator of whether the fees 
courts allow solicitors in personal injury cases are 
excessive. 

A more targeted response might be to decrease the 
fees awarded to solicitors for personal injury cases, 
while ensuring that the regulatory framework ensures 
minimum quality standards through pro-active 
monitoring and enforcement, combined with sanction 
and penalty for those firms that fail to comply. 
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Estate Agency11 

Alignment of 
incentives 

The estate agent has a continued interest once a 
referral is made to a solicitor since the estate agent 
will receive the bulk of his income through the sales 
commission on completion. The estate agents 
interests are therefore broadly aligned with those of 
the consumer in ensuring a speedy and smooth 
transaction, though the estate agent may prefer the 
solicitor to agree to the deal and play down (or not 
raise) legitimate risks they might identify (see below).  

Competition 
in 
intermediary 
market 

The OFT Home Buying and Selling report found price 
competition between estate agents to be weak and 
that more innovation was needed. 

Information 
on high prices 

We are not aware of solicitor fees being capped or 
constrained. 

Scope for 
innovation 

The House Buying and Selling study found the estate 
agency market has been slow to innovate and on-line 
estate agents have not yet had a big effect on more 
traditional forms of estate agency.  

Effect on 
biased 
solicitors 

While estate agents may prefer the solicitor to agree 
to the deal than raise legitimate risks, for the reasons 
set out earlier it is possible that referral fees could 
reduce solicitors' incentives to provide biased advice, 

                                      

11 The House Buying and Selling Market Study was published by the OFT on 18 February 2010 
(OFT 1186). Our research suggested that there is a clear theoretical problem with estate agents 
earning income from referral fees received in exchange for ancillary services sold to buyers. We 
considered a number of remedies, including an outright ban on referral fees, but did not have 
sufficient evidence to say which of the possible remedies would be proportionate. We were 
nonetheless sufficiently concerned to recommend that Government consider a statutory 
response to the issue, perhaps as part of its review of the future of estate agency regulation. 
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advice rather than increase it. 

Choice of 
legal service 
provider 

Consumers are not obliged to choose a solicitor 
recommended by the estate agent and can choose 
their own. However there is evidence some 
consumers (for example, first time buyers) often rely 
on the estate agents referral. 

Bias in the 
intermediary 
market 

Referral fees may give rise to biased incentives for the 
estate agent causing potential harm to the seller. This 
may occur where the agent advices a seller to accept 
a lower offer because the agent will receive a larger 
fee because of the additional referral fees. This may 
occur where a particular buyer has been referred to a 
mortgage broker and the agent will receive a larger 
referral fee than if the alternative buyer were 
accepted.  

Policy 
considerations 

The main issue appears to be the possible bias of 
incentives on the estate agent caused by the receipt 
of a referral fee for services provided to the buyer. 
This may lead to harm to the seller whose interests 
the agent should have as the main consideration. 

While there is insufficient evidence at present to 
quantify harm, or say how best to remedy this 
potential problem, one way may be a statutory 
response by government covering the payment of 
referral fees by a range of service providers to Estate 
Agents, though only covering those fees paid for 
referrals by buyers, rather than sellers. 

 

Conclusion 

3.26 We believe that referral fees can have a range of benefits, as outlined 
above, but are aware that they bring their own risks.  
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3.27 As such, in many situations we suspect that, where they are harmful, 
referral fees usually exacerbate more fundamental market 
imperfections, and that banning the fee is unlikely to be as effective as 
targeting the imperfections at source. The one area of concern where 
this is not the case is where the referral fee itself could bias the actions 
of the referring firm, other than which solicitors they recommend. 

3.28 Where more targeted interventions are unattractive, then banning or 
constraining referral fees may the least-worst option available. 
However, we would caution against taking such action without 
carefully considering an evidenced cost/benefit analysis of alternative 
approaches. 
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4 OFT VIEWS ON SPECIFIC TOPICS 

4.1 Demonstrable positive and negative outcomes for consumers due to 
referral arrangements, such as the impact on access to justice, 
consumer choice of lawyer, quality of legal advice and independence of 
legal advice 

Certain positive and negative outcomes are detailed in section 3 of this 
response. More specifically the OFT believes that in some 
circumstances referral fees have had, and may continue to have, a 
positive impact on access to justice. As competition to obtain 
customers intensifies between intermediaries and more innovative 
marketing is used this is can lead to more information and opportunity 
for consumers to pursue a legal issue. An example may be personal 
injury claims. 

Consumers may not always be best placed for choosing a lawyer 
because of the complexity of purchasing legal services. Referral fee 
arrangements can mitigate this since the intermediary may have 
developed the necessary expertise through its frequent interaction with 
solicitors. If the consumers and intermediary objectives are aligned this 
could ensure the right solicitor is chosen. 

The same applies to quality of advice. Where the objectives of both 
consumer and intermediary are aligned the intermediary may ensure 
that quality advice is provided otherwise the intermediary may be in a 
position to punish the solicitor. 

The OFT does not believe that referral fee arrangements will give rise 
to issues on the independence of legal advice since, if anything, they 
will decrease the financial advantage to solicitors of offering biased 
advice to retain a lucrative referring relationship. 

4.2 Feasibility and effectiveness of possible consumer safeguards, such as 
consumer education, disclosure, consent, standardised referral 
agreements or a cap on referral fees. 
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The OFT considers education as both feasible and effective as a form 
of consumer safeguard. Disclosure provisions may also increase 
consumer trust because it provides for greater transparency. It is not 
clear what benefits standardisation may bring and sometimes 
flexibility in arrangements has more positive effects. The OFT believes 
that there may not be any benefit in capping referral fees. High 
referral fees may provide important information on market 
imperfections such as excess profits being made. This would be lost if 
referral fees were capped. 

4.3 The role of referral arrangements in driving or inhibiting competition in 
the legal services market. 

The OFT believes that referral arrangements can help drive competition 
by introducing repeat consumers with access to good information, and 
a strong incentive to bid-down solicitors costs through increasing the 
referral fee. 

4.4 Degree to which referral fee size reflects equivalent marketing/other 
costs 

The OFT believes that the size of the referral fee is more likely to 
reflect the expected profit of solicitors from the referral rather than the 
marketing or other costs, though in equilibrium the amount spent by 
the intermediary on marketing and other costs may end up equalling 
the expected profit of the solicitor. 

4.5 Feasibility and effectiveness of alternatives to referral fees as a means 
of obtaining work, such as direct advertising by law firms, the 
establishment of legal firm marketing alliances, non-paid referral 
networks and/or quality assurance schemes 

Non-paid referral networks could pose more problems than a paid 
network since the profits to the solicitor of the network will be that 
much greater, and the methods by which they can secure a mutually 
beneficial agreement with refereeing intermediaries will be reduced. 
This could lead to increased bias and, at worst, other forms of 
corruption. 
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A strong and effective quality assurance scheme, preferably with 
punishment and sanction against firms that do not meet minimum 
quality standards, would complement a market with referral fees by 
mitigating some of the potentially negative consequences of the fees. 
We do not consider it an either/or decision. 

The OFT also believes that none of the suggested alternatives deal 
with the important issue of information asymmetry between solicitor 
and consumer or the problems with infrequent interactions between 
solicitor and consumer. By introducing the ability for repeat interactors 
to bargain on price, referral fee arrangements can address these issues. 

4.6 Risks and benefits for different stakeholders of a reintroduced ban on 
referral fees, including consumers, the legal profession, and non-legal 
stakeholders such as claims management companies. 

The OFT believes that reintroducing a ban on referral fees may be more 
detrimental than beneficial to the legal services market. For others such 
as claims management companies, a ban could put them out of 
business altogether risking many of the benefits they bring such as 
greater access to justice. A ban could also increase the incentives for 
solicitors to enter into unethical practices to maintain their fee income 
from referring firms.  

4.7 Relevant parallels with referral and commission arrangements used in 
other sectors in relation to customer introduction. 

The OFT's analysis is reasonably general and could probably be applied 
with minimal modification to any referral fee arrangement. 

 

David Stallibrass 
Director  

M&P – Services 
Office of Fair Trading 

February 2010 
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