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1. The nature of this response 

The College of Law created the Legal Services Policy Institute at the end of 2006 as 

part of its charitable foundation.  Given the College’s heritage and growing 

reputation for strategic leadership in legal education in recent years, the Institute 

represents its contribution to the process of policy formation and to better-informed 

planning and regulation in legal services by everyone concerned.  The Institute seeks 

to form and convey independent views; where the College might have views as a 

provider of education, these are expressed separately. 

This response is submitted on behalf of the Institute.  

 

2.  General comments 

The Institute welcomes this investigation by the Legal Services Consumer Panel.  We 

also recognise that the subject of referral arrangements raises many complex and 

interrelated issues, and we do not seek to address them all in this response.   

Before addressing the substance of the investigation, we wish to make two general 

comments of principle that influence our views.  Both are reiterations of comments 

that we expressed in our response to Lord Hunt’s review of legal regulation1.  We 

regard these issues as fundamental to the approach to regulation and to the 

provision of effective legal services, as well as relevant to the public and consumer 

interest, and therefore feel justified in repeating views expressed elsewhere.  

 

                                                 
1 A copy of the response is available at http://www.college-of-law.co.uk/about-the-college/legal-services-

policy-institute.html. 

http://www.college-of-law.co.uk/about-the-college/legal-services-policy-institute.html
http://www.college-of-law.co.uk/about-the-college/legal-services-policy-institute.html
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2.1 Why regulate? 

The purpose of regulation must be central to the work of this investigation.  We do 

not intend here to rehearse the established arguments, but would wish to observe 

that too often in the debate about regulation in the legal services market, there is an 

emphasis on the ‘market failure’ justification for regulation.  We believe that such a 

view misses an important dimension applicable to legal services. 

There has been a running sub-text in the Clementi Review (2004), the DCA White 

Paper (2005) and the Act itself that a ‘marketplace’ for legal services exists and that 

this should be liberalised and, indeed, forced to act more overtly in accordance with 

market principles2.  However, the introduction of market principles – and 

consequent regulation to avoid market failures – must surely nevertheless be shown 

to be sufficiently sensitive to ‘public good’ dimensions, and explicitly address the 

question of whether all aspects of legal services are susceptible to the application of 

market principles.  We believe that the public good aspects of legal services are in 

danger of being lost in the regulatory framework debate.   

In an investigation of referral arrangements, we believe that it would be possible –

but too narrow – to confine the discussion to market failure issues (such as 

asymmetry of information and unequal bargaining power as between lawyer and 

client) without addressing more fundamental questions of public good relating to 

the availability and distribution of advisers and the effects on access to justice.  We 

are pleased that the Consumer Panel has not drawn its terms of reference too 

narrowly. 

The Institute therefore believes that there should be a sharper distinction between: 

(a) promoting, preserving and protecting some aspects of legal services as 

a public good – as ends in themselves for the benefit of society (such as 

maintenance of the rule of law, the effective and efficient 

administration of justice, access to justice, and independence of legal 

advice); and 

(b) removing, reducing or restricting the effects of existing or anticipated 

market failures (such as entry barriers, availability of legal services, 

asymmetry of information, unequal bargaining power, and predatory 

pricing). 

Just as no market will operate perfectly (thus requiring regulatory intervention), so 

no regulatory framework will work perfectly either.  In taking action, regulators 

should presumably therefore compare the market and its costs and failings with 

                                                 
2 We should probably pause to consider whether such a trend would now be as politically acceptable as it was 

during the gestation period of the Legal Services Act, given the increased interest currently being shown in 

stronger regulation of the financial services ‘marketplace’ in the aftermath of perceived regulatory 

shortcomings. 
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regulation and its costs and failings3.  Regulating in the public interest would be 

justified by a conclusion that the market would otherwise fail to deliver a publicly 

desirable outcome, and that regulatory intervention is justifiable (either, positively, 

to achieve a public good or, negatively, to address a market failure) and can be 

achieved at an acceptable cost.  In turn, this suggests an agreed view – rather than 

competing conceptions – of what ‘the public interest’ is, as well as competence 

within the regulatory bodies to reach the correct judgement and adopt the best 

policies.  In other words, simply addressing market failures (even as a matter of 

principle) will not necessarily or inevitably achieve desirable public outcomes 

without better articulation and clarity of public good objectives. 

We believe that the approach we are advocating is consistent with the recent shift 

away from the dominance of free-market ideology and the ‘efficient markets 

hypothesis’.  It now appears to be accepted that markets do not always (and 

arguably never can) price goods and services effectively on the basis of freely 

available and full information, do not always effectively redistribute risk, and are 

not peopled by buyers and sellers who always behave rationally.  In those 

circumstances, regulation may not only be justified but necessary.   

Referral arrangements raise questions about the availability and transparency of 

information, the distribution of risk and power, and the effects these arrangements 

might have on the behaviour of those who pay and receive referral fees and of those 

(that is, clients) whose decisions are influenced by them.  Further, we perceive there 

to be a conflict between the free-market principle of allowing businesses to reach 

their own commercial agreements, and the public interest principle of not allowing 

arrangements that might tend to compromise the public good of access to justice, 

and effective and independent legal representation.  We explore this conflict further 

in paragraph 3.2 below. 

 

2.2 Law as a profession or business 

The Institute would observe that at the heart of the debate about referral 

arrangements there appears to lie the longstanding difference in philosophy between 

law as a profession and law as a business.   

To those who promote the ‘professional’ view, the drivers are integrity, 

independence of lawyers and advice, the avoidance of conflicts, and acting in the 

best interests of clients.  On this view, referral arrangements are generally seen as 

inherently unethical, usually on the basis that they run an unwarranted risk of 

conflict between the respective interests of lawyer and client, and may lead to lack of 

independence of professional judgement and advice.  Such a view therefore tends to 

the conclusion that referral arrangements ought to be banned.  We also point out – 

                                                 
3 In the absence of such an assessment, it is difficult to see how a regulator could justifiably claim to be 

introducing ‘risk-based and proportionate’ responses. 
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on the ‘dark side’ of this view – that prohibiting or regulating referral arrangements 

could be interpreted as a bid to protect and preserve the legal profession or its 

traditional methods of working (or both). 

To those who hold the ‘business’ view, the drivers are about free markets and 

competition.  Price and efficiency are also important in the sense that they can 

determine or influence access to work, the consolidation of providers, and 

economies of scale and scope, and therefore the availability of profit.  On this view, 

referral arrangements are an inevitable consequence of doing business, and 

represent an alternative cost of acquisition of new work4.  From this perspective, 

referral arrangements are not intrinsically unethical and do not inevitably 

compromise professional independence or judgement.  Such a view tends to the 

conclusion that referral arrangements should not be banned. 

The Institute considers that neither view is inherently correct.  It also does not 

believe that the ‘professional’ and ‘business’ conceptions are mutually exclusive or 

irreconcilable.  However, achieving the best of both does require a different 

approach to the practice of law that, arguably, not enough lawyers and law firms 

have yet adopted.  This seems to be borne out by the findings of the Clementi review 

(2004) and work by consumer groups. 

 

3.  Referral Arrangements and Policy 

The Institute’s role is to monitor and influence the development of policy and 

principles that affect legal services.  We do not generate data-driven research, and 

therefore our contribution to the Consumer Panel’s investigation will focus on policy 

and issues of principle relating to referral arrangements rather than offer evidence. 

 

3.1 Referral arrangements and the regulatory objectives 

The Legal Services Act 2007 sets out some overarching ‘regulatory objectives’ in s. 

1(1), including protecting and promoting the public interest and the interests of 

consumers (as well as increasing citizens’ understanding of rights and duties), 

supporting the rule of law and improving access to justice, and promoting 

competition among lawyers within the context of an independent, strong, diverse 

and effective legal profession.  The Act also requires the promotion and maintenance 

of ‘professional principles’ (s. 1(3)) relating to acting with independence and 

integrity and in the best interests of clients while keeping their affairs confidential, to 

maintaining proper standards of work, and to the duty to the court to act 

independently in the interests of justice. 

                                                 
4 Indeed, we are aware of some law firms that track their relative costs of acquisition and find that referral fees 

represent the most cost-effective form of acquiring new business. 
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In promoting competition in the provision of reserved legal services (s. 1(1)(e)), the 

Act’s intention is that competition should achieve the consumer benefits of greater 

choice, enhanced services and more attractive pricing.  Our view is that this will be 

achieved principally through: 

(a) identifying and removing anti-competitive practices and restrictions, as 

well as barriers to effective competition; and 

(b) working to secure a ‘level playing field’. 

The Office of Fair Trading and the Clementi Review did much to identify anti-

competitive practices within the legal profession, and the Legal Services Act seeks 

over time to encourage or require their removal.  The level playing field is a more 

demanding and subtle goal.  For example, the Act could (and probably will) 

encourage the emergence of new, branded High Street providers of, or gatekeepers 

to, legal services with established national branch networks or a membership base, 

and different approaches to delivery and customer loyalty, as well as more extensive 

and sophisticated use of technology and access to capital.  The control that these 

organisations do or might exert over access to legal advice (for example, as insurers, 

retailers or membership organisations) could be compounded by processes that 

require providers of legal services to pay significant referral fees to secure their 

access.  This might in turn lead to a limited number of market-dominant players, 

whose presence and actions could result in the disappearance of many (probably 

smaller) law firms5 for whom the playing field is anything but level.  We therefore 

believe that the possible effects of referral arrangements as part of a set of influences 

on the market as a whole should be considered, as well their likely effects on 

individual firms or client relationships. 

Our view on this point should not be read as a defence of small, fragmented, 

inefficient law firms.  Far from it: there is a legitimate consumer and public interest 

in encouraging such firms to find more effective and economic models for practice.  

However, even if, in any broad sense, consumers want to see large branded 

providers of legal services, the emergence of firms in the banking and insurance 

industries that were ‘too big to fail’ shows the risks of allowing competitive and 

market forces too much sway without regulatory control or intervention in pursuit 

of a broader public interest. 

While competition is a regulatory objective (consistent with the other objective of 

promoting the consumer interest), it does nevertheless potentially compete with the 

broader public interest objective.  Thus, while regulators have a duty to promote 

competition (and there are ways in which they might achieve this), the broader 

regulatory framework nevertheless requires them to do this with an eye to other 

considerations. 

                                                 
5 The Institute does not believe that the evidence to support or deny this supposition does (or can) yet exist.  

However, we believe that it is appropriate for regulators to act on the basis of reasonably foreseeable risks – if 

they suspect that this is a likely outcome – even in the current absence of direct evidence. 
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In our view, the statutory framework is comprehensive and robust.  Subject to one 

significant proviso, once a regulatory view on referral arrangements has been 

reached, the new statutory framework, once implemented and effectively monitored, 

is capable of delivering the desired outcome.  The ethical reality of this framework 

will rest on the behaviour of a firm’s owners, investors and staff, the integrity of its 

Head of Legal Practice, and the effectiveness of regulatory oversight by its approved 

regulator or licensing authority and the LSB.  Ultimately, however, compliance is a 

matter of an ethical state of mind rather than a state of regulation or structure.  This 

is why the appropriate mix and balance of regulatory focus referred to in paragraph 

2.1 above is so crucial. 

The significant proviso referred to above is the existence of the ‘regulatory gap’ in 

relation to non-reserved legal activities being delivered by non-authorised persons.  

Whatever view is reached about referral arrangements that are or are not acceptable 

to regulated lawyers or entities, that view cannot be imposed on or enforced in 

relation to those others who (legitimately) operate beyond the regulatory net.  The 

potential for consumer confusion, market distortion and unethical practices will 

therefore inevitably continue to exist in the unregulated arena; this might have 

consequentially negative connotations for regulated providers who become the 

target of misunderstanding by uninformed or ill-informed consumers6. 

 

3.2 Balancing the professional and business views: the public interest 

We referred in paragraph 2.2 above to the conflict or tension between the 

‘professional’ and ‘business’ views of law.  Because the Institute does not regard 

these views as necessarily mutually exclusive, we believe that the resolution of any 

conflict must lie in achieving a balance, and that this is inevitably a decision of 

policy.  We further believe that this balance must be driven by, and achieve, the 

public interest. 

We suggest that, in the context of referral arrangements, there are four public 

interest issues: 

(1) Access to justice: We take ‘access to justice’ to refer to the ability of a citizen to 

pursue a legal remedy or defend themselves against criminal charges or civil 

claims where, on any reasonable view, legal representation ought to be 

available to them (and in some cases even where they would not be otherwise 

able to afford it).  Any denial of that representation could lead to someone 

being unnecessarily or unjustifiably deprived of assets, outcomes, livelihood, 

reputation or liberty and, in the public interest, society requires that access to 

justice should be as broadly and reasonably available as possible.   

                                                 
6 It would, of course, be correct to observe that this ‘asymmetry’ of treatment and consumer understanding is no 

different from the situation that currently exists, and that the solution might better lie in consumer education 

than regulation.  
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One concern about referral arrangements is that incumbent law firms who 

cannot afford referral fees or are unable to secure a place on referral panels 

might be forced to leave the market, thus reducing the number of providers 

available to those in need and thereby compromising access to justice. 

The Institute regards the meaning of ‘access’ as crucial to any assessment of 

the regulatory objective of improving access to justice, and to any judgement 

about whether it has been improved or compromised.  Our view of ‘access’ is 

that it should be interpreted more broadly than the geographical availability 

of face-to-face legal advice and representation from qualified lawyers.  We 

suggest that access should additionally be assessed financially (the 

wherewithal to access), technologically (virtual and on-demand or as-needed 

access), logistically (such as the personal or local availability of technology or 

transport, and the availability of alternative providers), and intellectually 

(meaning the understanding and skills to access and take advantage of legal 

advice and representation).  On this basis, the loss of qualified solicitors or 

law firms from the market would not necessarily reduce or compromise 

access to justice because new or other forms of access can be conceived (and 

will arguably be facilitated by the changes resulting from the implementation 

of the Legal Services Act).  The acceleration of such losses through referral 

arrangements would not therefore of itself necessarily suggest to us a policy 

imperative to prohibit those arrangements. 

(2) Selection of lawyer of choice: one principle of a free market, as well as a 

manifestation of access to justice, is the ability of a client to secure a lawyer of 

their choice.  It would, however, be idle to suggest that this will (or must) 

always be a completely free choice.  In the same way that not everyone has 

the wherewithal to be able (say) to buy a luxury car or go on foreign holidays, 

not all clients are entirely free to choose any lawyer to represent them.  

Further, where a client’s representation is being funded by a third party (such 

as the Legal Services Commission or an insurer), it is not unreasonable for the 

funder to retain some influence over the choice of lawyer.   

However, these instances are somewhat different to a referral arrangement 

that allows the recipient of a referral fee to require the client (who is not a 

party to the arrangement) to instruct the payer of that fee.  In our view, in 

such circumstances, clients should be expressly informed that they retain the 

right to use another lawyer of their own choice; further, the payer of the fee 

(usually a lawyer or law firm) should remain under a professional obligation 

to consider – and possibly to certify in writing that they have considered – 

whether their representation of the client would be in the client’s best 

interests and to set out the basis for their conclusion.   

The ability to select a lawyer of choice is closely linked to transparency (see 

issue (3) below).  We believe that clients should be in a position to make an 

informed choice, and this requires notification of their right to do so, as well 
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as disclosure of any arrangements that might affect that right.  In this way, the 

scope for the covert distortion or removal of the client’s right to choose can be 

avoided, or at least minimised.   

On the basis that referral arrangements do not inevitably and always work 

against clients’ best interests or restrict their freedom of choice, it would not 

seem reasonable to suggest that they should be prohibited in order to avoid 

some situations where they might have adverse effects. 

(3) Transparency: where a provider of legal services has made a payment to 

secure access to work under a referral arrangement, we believe that the client 

should be made aware of both the fact and the amount of that payment.  

There is an argument that a client need not be aware of such terms (consistent 

with the commercial freedom of the parties to the referral arrangement to 

make their own business deal: see issue (4) below).  While such a view would 

be generally consistent with a free market7, we would assert that there might 

be a legitimate consumer and broader public interest in the terms of these 

arrangements being transparent.   

To us, the most significant consumer and public interest lies in the difference 

between the amount of the referral payment and the amount of the total fee 

recoverable for the legal services in question: this difference determines the 

ability of the payer of the referral fee to serve the client’s best interests within 

the scope of the residual amount.  This is perhaps most acute in cases where 

the professional fee that can be charged by the law firm is fixed or capped (as 

it is, say, in some personal injury cases).  In these circumstances, a referral 

payment can represent a significant percentage of the recoverable fee.  When 

a law firm has to serve the client’s best interests, and deliver a profit to its 

owners, and the amount left over after the payment of expenses is reduced 

considerably by a referral fee, there is a justifiable enquiry about whether the 

representation of the client’s best interests could be compromised by the quest 

for profit or the general lack of sufficient financial ‘headroom’.   

Where the referral payment is commensurate with alternative costs of 

acquisition (such as advertising and similar business development activities), 

this concern should be minimal.  But where a law firm’s net profit margins 

might normally be in the region of 20-30%, and referral fees represent a 

significant (or even greater) proportion than that of the recoverable fee, the 

concern should be real.   At this point, we suggest that client and consumer 

interests in effective representation, and the public interest in the professional 

independence, integrity and performance quality of lawyers in securing 

access to justice, mandate that referral arrangements should either be 

prohibited or regulated in their nature or amount (or proportion). 

                                                 
7 Although we have used the familiar expression ‘free market’, it would be a closer reflection of our view to refer 

to it as a ‘fair market’. 
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(4) Business freedom: just as we have argued for the freedom of clients to select 

their lawyer of choice to be protected, so we would generally argue for those 

in business to be allowed to make their own decisions about the commercial 

structures, relationships and arrangements they adopt in the pursuance of 

their business aims.  Such decisions must in principle include choices about 

the form and amount of acquisition costs of new business, and the ways of 

making profit.  Indeed, we note in passing that part of the Clementi Review 

was intended to remove restrictive practices and structures from the 

framework of the regulation of legal services: any regulations about referral 

arrangements might be argued to constitute restrictive practices and must 

therefore be obviously justifiable. 

The business decisions we refer to will, however, also influence the 

distribution of costs and risk within the supply chain of services and 

resources that ultimately results in the delivery of legal advice and 

representation to clients; they will in turn reflect the relative balance of power 

in relationships within that supply chain8.  In this context, it is possible for 

there to be an asymmetry of both power and information as between the 

payer and recipient of a referral fee, and as between the client and lawyer (or 

other third party of influence, such as an insurer or claims manager).  

Imbalances of this nature could lead to undue influence or pressure of a kind 

such that the public interest would suggest that the relationship or 

arrangement should be prohibited or regulated.  This would include 

untoward pressure on a client to use a certain provider of legal services, or 

financial pressure of the type described in paragraph (3) above on providers 

to take shortcuts and compromise their professional or ethical standards in 

the pursuit of profit or to secure their economic survival.   

Nevertheless, as we have emphasised earlier, the Institute does not subscribe 

to the view that such arrangements are intrinsically unethical and should 

therefore be banned.  There is a difference between the potential for unethical 

behaviour and the reality of it: the risks need to be recognised and the 

purpose of regulation in our view is then to manage and reduce the risks.  

This leads us to the view that referral arrangements should be founded on 

disclosure and transparency, and reinforcement of the client’s right to know 

and to make an informed and unfettered choice of adviser.  Further, 

consistent with our support for business freedom for providers of legal 

services so far as possible to make their own business decisions, we do not 

believe that standardised referral agreements are either necessary or 

desirable.  They would represent an interference with commercial freedom 

that does not seem to us to be justified as a matter of principle. 

                                                 
8 These issues are explored more fully in a discussion paper by the Director of the Institute on business models in 

legal services: available at http://www.college-of-law.co.uk/about-the-college/legal-services-policy-

institute.html. 

http://www.college-of-law.co.uk/about-the-college/legal-services-policy-institute.html
http://www.college-of-law.co.uk/about-the-college/legal-services-policy-institute.html
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3.3 Conclusions 

Consumer demands for faster, more efficient and (often) cheaper legal services 

delivered in more varied ways will not always be consistent with lawyers’ 

traditional conceptions of their professional obligations – or even their desire as 

business people to make a profit.  The resolution of this conflict lies in a deeper 

understanding of how ethical businesses can operate, balancing the profit motive 

with ethical behaviour.  It is not the case that all business activity is, by definition, 

inconsistent with values and ethics (as many lawyers seem to believe).  Lawyers’ and 

law firms’ working methods must continue to be challenged: if they persist in 

adopting structures or working methods that are more expensive than clients wish 

to pay for, or than an efficient market with open and fair competition could 

legitimately provide, then they must expect clients to exercise a freedom of choice 

that might not be resolved in favour of the ‘professional’ view.  A regulator must 

balance the consumer interest in more effective and efficient delivery of services 

with the public interest in appropriately qualified, ethical and independent 

providers of reserved legal services. 

We entirely understand the wish of the Consumer Panel (and of the Legal Services 

Board and regulators generally) to act on the basis of evidence.  However, on the 

issue of referral arrangements, we suspect that evidence will be available to support 

arguments both in favour and against them.  The Institute therefore believes that the 

decision about their future becomes one of risk assessment and policy to resolve the 

conflicting evidence and views. 

It is in the nature of the legal service market that there will always be competing 

factors.  The need to secure the public good underpinnings of an effective legal 

system in a modern democracy will not always be consistent with free market 

competition and the primacy of a ‘consumer’ orientation.  The tension between 

advancing those public good objectives while providing efficiency and value for 

money, without compromising professional integrity and standards, will be 

challenging for regulators and the providers of legal services. 

On balance, the Institute believes that the public interest in relation to referral 

arrangements will not be best served by a prohibition.  It is a question of how and to 

what extent to allow them rather than whether to allow them.  It is also a question of 

supporting a fair market (rather than a free one) which balances public and 

consumer interests in the context of the Legal Services Act’s regulatory objectives.  

We therefore tend to agree with the Office of Fair Trading that the principal risks in 

referral arrangements are: 

(a) ‘imposed referrals’ that deprive clients of their freedom to choose their 

own legal adviser (albeit within the normal constraints of ability to pay or 

secure funding for payment); and 



REFERRAL ARRANGEMENTS 

 

 
 

Copyright  2010, College of Law  11
   

(b) compromised independence or quality of legal advice resulting from 

insufficient financial return after the payment of a referral fee to obtain 

work. 

We consider that these are the risks that regulation must address.  We think that this 

might best be achieved through: 

(1) disclosure to, and consent from, the client where the amount of any 

referral fee is expected (or subsequently transpires) to exceed a prescribed 

percentage of the profit costs arising from the representation; we would 

suggest that this percentage should be in the region of 10-15%; and 

(2) in those cases where disclosure and consent is required, certification as 

part of the disclosure by the lawyer receiving work as a result of any 

referral arrangement that acting for the client is considered to be in the 

client’s best interests, and setting out the reasons for that conclusion.  

We believe that this combination would address Lord Justice Jackson’s concerns in 

personal injury cases about work being referred to the highest bidder, possibly 

irrespective of the client’s interests and of the consequences for quality of service9.  

We make no comment in this response about the recovery of any referral fee in 

subsequent litigation. 

 

4. Confidentiality 

 
We do not wish our views to be confidential and have no objection to our responses 

being attributed. 

                                                 
9 See paragraph 4.2 of Chapter 20 of Jackson, L.J.’s final report. 
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The Legal Services Policy Institute 

The Legal Services Policy Institute (LSPI) was established by the College of Law in 

November 2006.   Its principal objectives are to: 

(a) seek a more efficient and competitive marketplace for legal services, which 

properly balances the interests of clients, providers, and the public; 

(b) contribute to the process of policy formation, and to influence the important 

policy issues, in the legal services sector and, in doing so, to serve the market and 

public interest rather than any particular party or sectional interest; 

(c) alert government, regulators, professional bodies, practitioners and other 

providers, and the wider public, to the implications of these issues; and 

(d) encourage and enable better-informed planning in legal services by law firms 

and other providers, government, regulators and representative bodies. 

The Institute seeks to form and convey independent views; where the College might have 

views as a provider of education, these are expressed separately. 

The Director of the Institute is Professor Stephen Mayson, who can be contacted at: 

Legal Services Policy Institute 

The College of Law 

Gavrelle House 

2 Bunhill Row 

London EC1Y 8HQ 

 
Tel: +44 1483 216393 

E-mail: Stephen.Mayson@lawcol.co.uk  

 

Web: www.college-of-law.co.uk/about-the-college/legal-services-policy-institute.html 
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