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         Referral Fees- a submission to the Legal Services Consumer Panel 
 
 
This submission is made by the Law Society (TLS) in response to the Legal Services 
Consumer Panel‟s call for evidence on referral arrangements.  
 
TLS is the representative body for more than 100,000 solicitors in England and 
Wales.  TLS negotiates on behalf of the profession, and lobbies regulators, 
government and others. 
 
TLS has had reservations about the issue of referral fees for some time.  We wrote to 
the Legal Services Board (LSB) in 2009 inviting them to consider the issue with a 
view to ensuring that a level playing field existed between lawyers and that the full 
issues concerning referral fees were considered.  We therefore welcome the 
Consumer Panel‟s review of this issue and the opportunity to present our views. 
 
On 3 November 2009 TLS Council passed a motion to make representations to the 
Government and the LSB that referral fees do not have a place in markets for legal 
services, and to encourage the banning of referral fees by all providers of legal 
services on the basis that they have the potential to limit access to justice and reduce 
the quality of legal services.  TLS believes that the use of referral fees is contrary to 
many of the regulatory objectives contained in section 1 of the Legal Services Act 
2007 (LSA). Our reasoning is outlined below. 
 
In addition, Lord Justice Jackson‟s recent report on civil costs (“The Jackson Report”) 
recommended a ban on referral fees in civil litigation.  While the Law Society is not 
convinced that the ban will have all the benefits that he suggests, it does agree with 
much of his reasoning for the ban.  In similar vein the OFT in its recent report  on the 
home buying market acknowledges that distortions can follow from the payments that 
are no made to estate agents in return for placing business with chosen  
conveyancers and other service providers.  
 
 
Referral fees in the market today 
 
The Society undertook research in 2007 about the effects of referral fees.  A copy of 
that research is attached.  It shows that the bulk of referral fees were paid in respect 
of conveyancing and personal injury litigation and that the size of those fees varied 
considerably.  We refer to that research in this report.  Since then, it appears from the 
Jackson Report that the level of fees paid has grown. 
 
Referral fees are typically paid to those who are first in the market place and who are 
in a position to influence the client‟s choice.  In a house purchase, a client will choose 
a property before instructing a solicitor and the estate agent is in a strong position to 
influence that choice.  The same applies where a client has contacted a claims 
handler or an insurer.  While it is arguable that the referrer may well be in a position 
to provide added value to the client, because they are aware of the quality of the 
solicitor, that argument appears to have little force if, in fact, the only reason that 
work is referred is because a fee is paid to the referrer. 
 
One unintended consequence of the arrangement was the practice that is 
increasingly the case with insurers where they charge referral fees to solicitors which 
are simply used as part of the insurer‟s business model – either subsidising the 
premiums or going towards profits. 
 



 2 

Under the present rules, solicitors must declare the fact that referral fees are made to 
their clients and they have a duty to ensure that referrers comply with the rules that 
would govern solicitors.  This duty has proved to be difficult to put into practice and it 
must be questionable whether a solicitor can adequately police the practices of 
referrers.  The SRA have no jurisdiction to investigate nor powers to gather 
necessary evidence from estate agents and other intermediaries who are not 
regulated.  Difficulties have also arisen about particular types of referral arrangement 
and the way in which they may conflict with the rules and there is a lack of clarity 
over what is and is not permitted which has placed many solicitors in a position 
where they have decided to back out of such arrangements because of the 
uncertainty. 
 
Having said that, many solicitors legitimately obtain work through referral fees under 
the current rules and have built significant business models round them.  It is 
important to be aware of this and, if there is to be a change in the rules because the 
business principle of referral payments is not accepted within the frame work of legal 
services then to ensure that there is appropriate time for them to adjust.  
 
 

Regulatory objectives in section 1 of the Legal Service Act 2007 

 

Protecting and promoting the public interest 

The Law Society questions whether the fact that referral fees are permitted is in the 
public interest.  As will be discussed below we consider that they: 
 

 Add costs for the consumer either through the inflation of fees or through 
inappropriate cross-subsidies; 

 Lack transparency – a consumer will rarely realise that the only reason for a 
referral is that the solicitor has paid the largest amount for the work; 

 Discourage client choice; 

 Are anti-competitive; 

 Cause a tension between the solicitor‟s duty to the client and his or her 
interests in maintaining a relationship with the referrer; 

 Undermine the solicitor‟s duty to maintain adherence to professional 
obligations by reducing profitability; 

 Encourage unregulated referrers to make unsubstantiated promises and 
practise dubious marketing devices. 

 
In respect of the last point, research commissioned by the British Bankers‟ 
Association (BBA) in August 2009 pointed to a lack of evidence of transparency in 
the fee structures of claims management companies.  Furthermore, that research 
suggested that claims managers commonly direct cold calling at „vulnerable‟ 
customers, who are attracted by unsubstantiated promises and who conduct little 
additional research into the company that contacted them. The research also referred 
to “knowledge gaps” and lack of competence in giving advice to clients, and called 
into question the honesty and integrity of claims managers. 
 

Improving access to justice 

We think that the continued use of referral fees will limit access to justice in areas of 
law that rely heavily on their use, particularly personal injury cases.   
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The problem here lies particularly with the fact that referrers are at the earliest stage 
of a transaction and so are able to direct consumers to a particular provider who is 
likely to be the provider who pays the highest referral fee.  The result of this is likely 
to be that: 
 

 Referrers are able to discriminate against clients who do not follow 
recommended referrals, or clients may believe this to be the case; 

 Where, as in much personal injury work, there is a prescribed fixed fee for the 
work, it is hard to see how firms can undertake complex work and make a 
profit out of the remainder of the fees.  This is likely to have two effects  - 

o The work will be done hurriedly and without properly looking at the  
issues – so an inappropriately low settlement may be recommended 
or important facets of the case missed; 

o More likely, the firm will reject the case because it is clear that it will 
make a loss in doing the work properly-reducing access to justice an 
competition. 

 Firms that are unable to pay referral fees at the levels demanded by referrers 
will cease to do the work and so reduce the choice available to clients – they 
are unlikely to be able to compete with the marketing budgets of claims 
handlers. 

 
It therefore appears to us that referral fees are likely to reduce the number and range 
of legal service providers. Research commissioned by TLS in 2007 indicated that 
firms have been required to invest heavily in new technology to manage the 
administrative burden and cash flow complexities created by the increased use of 
referral fees.  Furthermore, as Lord Justice Jackson states in his „Review of Civil 
Litigation Costs‟ (December 2009), introducers often refer cases to the lawyer who is 
willing to pay the highest referral fee.  As competition is based on which lawyer pays 
the highest fee, fee levels themselves are likely to be high.  Smaller firms are most 
likely to be affected as they are less likely to be able to compete on the basis of 
referral fees and to have the necessary resources to accommodate them.  
Consequently, a firm‟s volume of work may decrease and in turn, they may ultimately 
be forced out of the market, thereby reducing the choice of legal service providers for 
consumers.  
 
Proponents of referral fees argue that they increase access to justice for two key 
reasons.  The first reason is that consumers are more willing to approach claims 
managers than solicitors because they are considered to be less intimidating.  We 
disagree with this claim. We believe that consumers approach claims managers 
because of the mass marketing techniques that they use to advertise their services. 
They also state that the growth of claims managers has raised consumer awareness 
of legal services and potential legal remedies, and thereby helped to redress the 
information asymmetry that might otherwise exist. Even if this statement is accepted, 
there is still a lack of public awareness of the legal services market. Research 
conducted by the LSB in December 2009 indicated, for example, that 68% of 
consumers have little or no understanding of what solicitors do.  Furthermore, if the 
LSB did decide to ban referral fees, we do not think that current levels of public 
awareness would be diminished.  Consumers already have access to facilities to 
enable them to identify legal service providers in their area who can provide the 
expertise they require.  TLS also would consider ways to improve these facilities and 
to assist solicitors to develop their marketing strategies.  
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The second reason proponents provide is that referral fees lower costs.  They state 
that referral fees are simply a form of marketing and save lawyers advertising costs.  
Furthermore, they state that insurers would impose higher premiums on consumers if 
they were prevented from accepting referral fees.  In this respect, it would seem 
preferable for there to be a more transparent process whereby clients understand the 
true cost of a transaction.  Advertisers have no direct interest in the handling or 
outcome of cases that may be secured through use of its service. 
 
 

Protecting and promoting the interests of consumers 

We think that referral fees are against the interests of consumers for several reasons. 
 
First, they may hinder consumers‟ freedom of choice of legal service providers and 
inhibit them from finding the most suitable lawyer for their circumstances. Even if 
clients are aware of the option to choose their own lawyer, they may feel obliged to 
retain the one to which they have been referred. For instance, clients might feel 
reluctant to offend an estate agent who has referred them to a lawyer for fear of 
jeopardising the sale or purchase of a property.  A feature on referral fees in the Mail 
on Sunday (21 February 2010) made example of a solicitor who stated that some of 
his clients have been advised by estate agents that if they did not use their 
recommended solicitors, they would lose the property.  We have become aware of a 
number of firms that inhibit clients in this way, including one such firm that is known 
to advise clients that the sale transaction will be subject to delays and difficulties 
unless they agree to use their "recommended" solicitor.  In other cases, where a 
client becomes aware of the option to choose their own lawyer part way through a 
matter, it will seem easier to retain the lawyer to which they have been referred, 
rather than brief another lawyer.  Furthermore, as stated above, firms are 
increasingly competing on the basis of the value of the referral fee offered, rather 
than the quality of the service provided.  This may lead to the client being referred to 
a lawyer who is not the best qualified to undertake the work or who is far removed 
from the client geographically.  Such a lack of client contact can be especially 
problematic in personal injury cases where face-to-face contact with a solicitor can 
be particularly important. 

Second, referral fees may increase the cost of legal services for consumers. Referral 
fees are likely to increase a lawyer‟s overhead costs and the lawyer may therefore 
increase fees to offset these higher costs.  For instance, we have become aware of a 
case involving a firm of solicitors in the Isle of Wight who carried out a straightforward 
sale of a residential property at a price of £217,000. The firm‟s costs included a 
referral fee of £370 plus VAT.  To offset this, the firm charged the client over £150 
more than an equivalent firm would have done in the same circumstances.  In its 
Home Buying and Selling Report published on 18 February 2010, the Office of Fair 
Trading recommended that the Government should consider banning such referral 
payments.  This is on the basis that the prospect of additional income has the 
potential to give estate agents a financial incentive to favour some buyers over 
others; a fee paid to an estate agent for introducing a buyer could significantly alter 
the agent's incentives to recommend that a seller should accept a particular offer. 

Third, referral fees may reduce the quality of legal services.  There will be an 
incentive for firms to direct fewer resources towards a case to maintain sufficient 
levels of profit, especially in fixed fee cases where increasing fees is not an option.  
In these cases, firms may seek to cut costs by reducing the amount of time spent on 
it or reducing the level of fee earner who performs the work. However, we 
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acknowledge that this is not always the case and firms that are currently paying 
referral fees may be providing high quality legal services.  It is more likely that firms 
will simply cease to do the work with the consequences for access to justice to which 
we have referred.  
 
Proponents of referral fees state that introducers help to ensure that clients are 
introduced to high quality legal services providers.  This statement is based on the 
assumption that introducers use their knowledge and expertise in the area to refer 
clients to the best lawyer for their circumstances.  They state that this is beneficial to 
consumers, many of whom deal infrequently with lawyers and therefore lack this 
knowledge.  Even if there are service level agreements in place between referrer and 
solicitor, there is little evidence for this.  Insurers and others are silent as to the 
criteria that they use and it is hard to see what motivation exists for introducers to 
ensure that clients receive a good service, particularly in circumstances where the 
client is involved in a one-off conveyancing transaction or personal injury matter, with 
little prospect of return business.  There is no evidence of any rejection policy from 
existing panels or transparent entry for newer better qualified providers.  While 
introducers often claim that they only use high quality lawyers, it seems more likely 
that the work will be referred to the lawyer who is willing to pay the highest referral 
fee.  This is supported by the findings of the research commissioned in 2007, which 
indicated that referrers were not proactive in obtaining feedback on the firms to which 
they refer clients. 
 
 
Promoting competition in the provision of services 

Proponents of referral fees state that they help to promote competition between legal 
services providers.  The basis for this claim is that lawyers have to compete with 
each other to obtain referral work. In particular, they provide a competitive incentive 
to new firms entering the market.  This argument seems fallacious, first because 
firms are simply competing on the level of the referral fee paid and, secondly, 
because those who lack the resources to market themselves at the level that claims 
handlers and estate agents, or who are unable to pay the level or referral fee 
demanded will leave the market.  This will, in fact, reduce the number of suppliers 
available to the consumer.  
 
 
Encouraging an independent, strong, diverse and effective legal profession 

We think that referral fees are likely to discourage an independent, strong, diverse 
and effective legal profession. The payment of referral fees creates a dependency 
that will inevitably place a tension between a solicitor‟s duty to clients and an 
unwillingness to offend a source of regular work.  As stated above, referral fees force 
smaller firms out of the market as they tend to have fewer resources available. In 
turn, this reduces the diversity of the legal market as the work of more niche firms is 
absorbed by bigger market participants. Ultimately, the legal services market is in 
danger of becoming diluted and less effective, as firms compete on the basis of the 
value of referral fees, rather than the quality of the service provided. 
 
 
Increasing public understanding of the citizen's legal rights and duties 

Proponents of referral fees often state that claims managers serve a valuable 
purpose by educating the public on legal rights.  They also state that claims 
managers add value by providing consumers with an early indication as to the 
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likelihood of the success of pursuing a case. However, the research commissioned 
by the BBA in August 2009 indicates that many claims managers do not provide 
valuable and accurate representations of consumers‟ rights and their legal position. 
Furthermore, we think that the savings incurred by abolishing referral fees would 
allow solicitors to direct more resources towards marketing and educating consumers 
on their legal rights, thereby allowing them to provide a more consistent and 
transparent service. TLS would be willing to support the public interest in openness 
and transparency and assist law firms in raising their profile and meeting this aim. 
 

Promoting and maintaining adherence to the professional principles 

It can be strongly argued that referral fees have an adverse effect upon the integrity 
and general perception of the legal profession.  Although it is understandable that 
some solicitors feel that they have to pay referral fees for commercial reasons, there 
are many who argue that they inherently conflict with the principles and values upon 
which the legal profession is based.  The fact that a lawyer depends for a substantial 
portion of work on the referrer suggests that, as with any such engagement, there will 
be a reluctance to offend the referrer. While this could be true of any relationship 
where one party refers work to another, irrespective of the fee, the fact that there is a 
contractual relationship to an extent cements that conflict.  We do not suggest that 
lawyers will act negligently or in a way which compromises their duties, but it may 
well be that the advice they give might be less robust than if a fee were to be paid. 
 
We have mentioned above the fact that the level of referral fee paid may provide 
incentives to reduce the level of input into a case.  
 
 
Lawyer to lawyer referrals 
 
We note that the Legal Services Consumer Panel is using a definition of „referral 
fees‟ that would extend to referrals between lawyers.  So far as solicitors are 
concerned, there has been no prohibition of paying fees for referrals between 
lawyers in modern times, and yet there is no evidence of any regulatory problems 
arising from that. 
 
We consider that there is a significant difference between lawyer/lawyer referrals and 
referrals from and to unregulated people, and that they should not therefore be 
prohibited.  This is for the following reasons: 
 

 Lawyers are regulated and are under an enforceable professional duty to act 
in the best interests of their clients.  Solicitors are well used to referring 
people to other experts and choosing those experts according to the client‟s 
interest.  In any event, the SRA could readily identify solicitors who were 
referring clients to unsuitable firms simply to collect a referral fee.  In contrast, 
the SRA has no power over non-lawyers who may refer work to solicitors‟ 
firms; 

 The solicitor is likely to be well-placed to provide a view about what is the best 
interests – he or she will be likely to be aware of the most suitable practitioner 
and will be referring the client because he or she is not able to provide the 
service themselves.  It would be difficult to see how a situation whereby a 
lawyer who has a case which is beyond his or her competence is inhibited 
from referring it to a more appropriate solicitor could be in the public interest; 
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 Lawyer/lawyer referrals positively promote competition; mutual referral 
arrangements with regional firms are a potentially valuable competitive tool in 
their endeavour to compete with national firms; 

 Mutual referral arrangements with firms in other jurisdictions have long been 
established by UK firms.  Such arrangements have been beneficial 
and sometimes lead on to cross-border mergers.  Further, they have not been 
the subject of any controversy, and they fully respect the right of the client to 
make a choice; 

 Lawyer/lawyer referrals do not involve the conflicting interests referred to 
above in relation to estate agent referrals and those with other third parties.  
In the absence of evidence of a problem there must be a strong presumption 
against prohibiting such referrals. 

 
Clearly the same rules governing openness and transparency should govern such 
arrangements. If there were to be an exemption, we believe that it would need to be 
for all regulated professionals under an enforceable duty to act in the best interests of 
clients, which would include all regulated law firms. 
 
 
The implications of banning referral fees 
 
We acknowledge that imposing a ban on referral fees would significantly impact on 
legal service providers and other organisations that rely on them, such as insurance 
companies and estate agents.  Referral fees form a significant part of these 
organisations‟ business models.  If the LSB is minded to ban referral fees, we would 
favour an approach that would give firms sufficient time to adapt to new ways of 
working and to restructure business models. 
 
Proponents of referral fees often state that referral fees are now too endemic in the 
legal services industry to be banned.  We do not think that the difficulty in enforcing a 
ban on referral fees is sufficient justification for not imposing one.  For reasons 
discussed above, we do not believe in any event that a ban would create 
enforcement problems, provided that there was sufficient clarity about what 
constitutes a referral fee and about the actions and relationships which are not 
permitted.  What is crucial is that the scope for ambiguity should be limited. 
 
It has also been suggested that the arrival of Alternative Business Structures (ABS) 
will make a ban on referral fees impractical.  We do not accept that this is the case.  
Firms that wish to provide services as ABS will need to comply with the regulations.  
We consider that there may well be a danger, indeed, if referral fees are permitted in 
this context that large organisations may develop business structures which depend 
on referral fees which, ultimately all come out of the fees paid by the client to that 
client‟s detriment.  
 
In summary, TLS submits that referral fees should be banned on the basis that they 
contravene many of the regulatory objectives contained in section 1 of the LSA, and 
in particular, because of their potential to limit access to justice and to reduce the 
quality of legal services. It is important that a consistent approach is adopted across 
the legal profession to ensure that no sectors of the profession are unfairly 
disadvantaged. 
 
 
 


