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Response to the Legal Services Consumer Panel; Investigation into referral 
arrangements 
 
 
Response of the Property Section – February 2010  
 
 
Introduction  
 
This response has been prepared by the Law Society Property Section Executive 
Committee. The Section, which represents over 2200 property practitioners, provides 
best practice information and support to property practitioners across the country. 
 
The panel is investigating referral arrangements under which ‘business is received 
from, or referred to, a third party’.  Whereas this may include another lawyer, claims 
management companies and insurance companies, our response is focused upon 
the area of residential property work which is specifically affected by reason of the 
organised and systematic intervention in the market by non solicitors.  In this sector 
work is introduced to law firms by estate agents, singly or by collective arrangement, 
or through intermediate management companies.  Such organisations are not within 
the scope of the Claims Management Council and operate under private market 
arrangements.  Such arrangements are regulated so far they concern solicitors by 
the Solicitors Regulation Authority.  This contrasts with the position of the non 
regulated intermediary and also with introductions to licensed conveyancers who are 
regulated under separate and different rules from solicitors.  These rules contrast 
with those of solicitors in a number of respects; arguably solicitors rules better protect 
the public interest.  Such public interest may be stated to rest upon independence of 
advice, client interest and minimised conflict of interest. The recent OFT report 
recommends the Government should consider additional rules around fees received 
by estate agents for referring buyers to providers of ancillary services such as 
mortgage advice, surveys, and conveyancing. The OFT believes this could cause an 
estate agent, who is essentially unregulated in this respect, to favour one buyer over 
another, to the seller's disadvantage. 
 
Solicitors, as distinct from licensed conveyancers, are constrained by the 
requirements of practice rules.  The most recent version of those practice rules 
contains detailed disclosure requirements both by the introducing party and by the 
solicitor.  The rules recognise that the introducer may not be bound by ethical 
principles in the same way as a solicitor and therefore seeks to ensure that solicitors 
are not complicit in, and do not encourage, the growth of business practices which 
may be unethical, such as for example, door step selling 
 
Anecdotally, it is suggested that third parties do not comply with these types of 
requirements and disciplinary action by the SRA suggests that solicitors find the rules 
difficult to manage. Whilst solicitors have responsibility to ensure that third parties 
comply with the requirements of the rules SRA only have powers of enforcement as 
against solicitors and so it has proved difficult to enforce the rule – leading to market 
confusion and distortion. 
 
Clients tend to have loyalty to a known service provider unless and until attracted by 
another.  However confidence in tried and tested providers can be challenged by 
intensive pressure selling by incentivised intermediaries.  
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First time users of the service commonly shop on the internet and, being less 
experienced, shop according only to the headline price which is attractively packaged 
and presented.  Intensive media marketing tends to steer public opinion and 
understanding away from less vocal and experienced sources of objective 
information such as directories and libraries.  The interest of non professional 
business is to obtain income by increasing sales which is in direct contradiction of the 
professional stance which is to meet client needs at a minimum outlay – even if that 
means advising a client not to proceed with a transaction.  Salesmen have no such 
interest – especially where a repeat sale is unlikely for many years. 
 
Many solicitors who engage in referral arrangements do not do so as a matter of 
choice but in order to obtain or maintain market share.  Solicitors who do not involve 
themselves in referral arrangements do so by conviction that they are immoral and 
should be banned or because they do not think that the requirements of such referral 
arrangements are compatible with the profitability requirements or standards 
operated by a particular firm. 
 
Those who argue in favour of the referral rules suggest that referral arrangements 
provide the stimulus or competition in standards of performance that solicitors cannot 
themselves provide.  Hence it is argued that introduction arrangements through 
intermediary companies impose standards and requirements that benefit the 
consumer.  Whilst there is much spoken in support of this benefit, there is no 
evidence that greater speed, efficiency or better standards of service are provided 
that benefit the consumer.  Of even greater importance there is no evidence to 
suggest that the quality of work done by firms operating within referral arrangements 
is better than otherwise. Whilst all firms are open to the possibility of sub standard 
work and claims it seems rational to assume that work done to the slimmest of profit 
margins is likely, given the nature of the work and the skills it requires, to be less well 
done than work carried out under lesser pressure. 
 
The standards of service that third party intermediaries commonly require tend to be 
cosmetic rather than substantive.  Service standards such as 24/7/365 can be self-
imposed and are.  If they are not, then it may be because a provider does not 
consider that they are the most important services or benefits that the client of the 
practice requires.  Intermediaries may have a number of courses of referral income 
and firm their policies based upon revenue considerations and without reference to 
client interests or possible conflicts.  
 
Intermediaries that charge a referral fee put the payer in the position of either 
absorbing the charge as a marketing cost and remaining competitive with its market 
competition, or passing the cost on in some other way. 
 
It is this latter situation that is the cause of greatest concern.  Typically, firms paying 
referral fees, where they do not pass on the cost, are carrying out legal work at a 
much reduced margin.  The work that should be carried out, in order to maintain 
appropriate standards of compliance with the law and conduct rules, is such that 
firms may not be able to comply. 
 
This situation will not be readily evident to consumers.  Typically, problems in relation 
to conveyancing do not emerge until some time after the case has been closed.  In 
cases where the SRA investigate, or there is a complaint, then the regulator has an 
insight into the standards of work being done and the quality of the work that is being 
provided within a referral arrangement. 
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The profit margin available dictates the level of expertise that can be offered to meet 
a client requirement and it is inevitable that less time spent by less qualified staff, will 
make less high quality decisions and add less value to the experience of the client. 
 
In terms of drawing documents for a simple and straightforward case, there may not 
be a great difference in time between a low quality and a high quality fee earner but 
the high quality fee earner, will have the ability to spot problems and avoid them for 
the benefit of the consumer in those cases where it arises.  In many parts of the 
country title to land is not straightforward and leasehold property has an increasing 
proportion of the accommodation available in urban areas.  Leaseholds are 
complicated and take time to explain fully to consumers so that they can gain some 
understanding of them.  The experience of the Legal Complaints Service will provide 
a valuable insight into the true effect of referral payments as until recently 23% of all 
complaints arose in relation to conveyancing.  Not all enquiries made may have been 
within the scope of the LCS jurisdiction but their records along with those of the SRA 
will show the strain placed upon the standards of work of solicitors by the way in 
which market forces have been left under regulated. 
 
A very low cost transaction is likely to involve little by way of engagement between 
professional adviser and consumer and the detriment to the consumer in that, will 
either arise out of misunderstandings in relation to that subject transaction or in 
relation to later transactions because the consumer will have acquired no knowledge 
or experience of the law and legal practice or concepts.  There is real pubic interest 
in raising standards and awareness in order to maximise consumer power of choice. 
 
The panel invites views on the following: 
 
A. Impact on the access to justice and choice.  The types of arrangements that 
are multiplying in the conveyancing market now reduce the number of solicitors 
available for face to face meetings.  This reduces contact between consumers and 
solicitors within the local community and can impact on other work that solicitors can 
typically assist with.  Larger firms acquire work throughout the country and, if they do 
not have a local base, do not understand the nature of particular problems that arise 
in a particular locality.  There is also an imbalance created within the working 
relationship where one fee earner is a computer screen operative at very low level, 
simply following instructions, and the other has to put a situation or problem in a way 
that can be understood by somebody who is less qualified.  This puts a strain on 
clients and other third parties involved; indeed it is sometimes the case that 
transactions are slowed by the involvement of less experienced firms.  Consumer 
choice is reducing.  It is also inevitable that where firms are acting and reliant upon 
referrals their ability to take an independent position on each and every case for each 
and every client is tested and put under greater pressure. 
 
B. Consumer safeguards.  Consumer education is paramount in enabling 
consumers to discern between different types of offering.  The firm that relies upon 
referral agreements looks and presents in the same way as any other.  It is hard for 
clients to be able to tell them apart.  Clients are best able to judge once they have 
had an experience using a service provider.  Even then, they will not know the 
degree to which they have received added value.  Very often where asked to consent 
to arrangements at the outset of a transaction, consumers will have no real 
understanding of the issues to which they are granting such consent.  It is hard for 
them to envisage ways in which they will be prejudiced. 
 
C. The role of referral arrangements in driving competition.  Referral 
arrangements are growing in influence and the full effect has not yet been realised. 
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An immediate effect has been downward pressure upon prices. There is an effect 
upon the time professionals can afford to spend with clients and a reduction in the 
amount of face to face advice to consumers by properly qualified personnel. The 
market has been unbalanced by the effects from some firms acting under referral fee 
arrangements or within their requirements whilst others are not.  Conveyancing 
depends upon a degree of cooperation between solicitors acting for seller and buyer; 
the balance of work can be unequally shifted where counterparty firms are acting 
within differing constraints.  
 
Looking ahead at the prospect of Alternative Business Structures it can be assumed 
that commercial companies with large existing databases will wish to introduce legal 
services without any visible or traceable cross payment for referrals. This will further 
destabilise the market and threatens independence of legal services.  Moreover it 
underlines the importance of establishing appropriate tests and regulatory 
mechanism to ensure that legal advice is accessible upon clear and transparent 
terms.  Such tests must command the confidence of the market and be capable of 
monitoring since were a large commercial provider to fail in meeting regulatory 
standards the consequences of such systemic failure would be significant for the 
entire market.  Regulators must be aware of this potential threat to freedom of choice 
and access to independent advice. 
 
D Referral fee size.  Below a certain amount, then on a per case basis, it is true 
to say that a referral fee may reflect advertising or other marketing cost.  There is 
however the crucial difference that, in the case of media advertising, the media has 
no further interest in the transaction.  Where an estate agent is accepting a fee for a 
transaction and referral, be - it from the seller’s side or the buyer’s side, the estate 
agent has an interest because the estate agent’s own fees are dependent upon the 
successful conclusion of the transaction.  Speed is also the essence for an estate 
agent and whilst that may be helpful in overcoming difficulties, in some cases, 
evidence may be compromised or hidden which could and should be unearthed. 
 
It is true, that before referral arrangements became commonplace and authorised, 
cash arrangements were anecdotally the norm or rife.  Times however move on, and 
the Fraud Act and Bribery Bill now recognises that such arrangements should not be 
tolerated in a civilised society. 
 
E. Alternatives to referral fees.  The alternative arrangements through common 
interest marketing, referral networks or quality assurance schemes are 
unobjectionable provided those organisations who accept the fee, have no ultimate 
interest in the organisation receiving paying the fee, and its profitability, or the client 
transaction itself.  The reasons for this follow from what has been said above. 
 
In effect, in this situation, the fee is paying for the introduction, rather than anything 
else.  In cases where the fee is more than a nominal amount, then there is little if any 
value added for the additional fee, which is simply exploiting a stronger marketing 
efficiency or presence. 
 
F. Risks of a re-introduced ban.  The risk for practices using referral fees as a 
means of feeding business, are clearly radical.  The growth of such businesses is 
relatively recent but nonetheless a change would be dramatic.  Markets would 
however quickly re-adjust to an alternative situation in which marketing fees could 
only be paid of a regulated amount to an independent organisation with no competing 
interest. 
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In conclusion  
 
Even If the arguments remain evenly matched there remain other reasons for 
regulating, controlling or banning referral fees. There is strong evidence that 
consumer surveys would confirm that the public is unable to distinguish the 
alternative offerings made by different business models.  Thus market asymmetry is 
being exacerbated rather than improved by the current situation.  Transparency is all 
important for consumers to be able to exercise real choice in a truly open market. 
 
 
 
 
 
 
Michael Garson  
February 2010 


