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Appendix 
Analysis of the history of the rules on referral fees and fee sharing 

 
Introduction 
 
1. We believe that in order to consider the impact that referral fees have on consumers 

and on competition, it is important to understand the history of the rules and what 
the rules and guidance have required of solicitors (section 1) and what the different 
types of arrangements are that solicitors have with third parties (section 2). 

 
2. We are not convinced that in making the various changes since 1988 sufficient 

account has been taken by the Law Society/SRA of what the consumer wants, what 
information the consumer needs and what will affect the consumer’s choices in 
purchasing legal services.  

 
3. We also attach a chart of the history of the rules at Annex 1. We have not attached 

the documents referred to but have listed them at Annex 2 so the Consumer Panel 
can see clearly which documents, if any, they do not have access to.  

 
Section 1 History 

 
Solicitors Practice Rules 1988 
 
4. The Solicitors Practice Rules 1988 (SPR 1988) came into force on 1 September 

1988. Rule 3 of the SPR 1988 allowed solicitors to accept introductions and 
referrals from another person and to make introductions and refer business to 
another person provided there was no breach of Rule 1 (basic principles) or any 
other provision of the SPR 1988 and provided there was compliance with the new 
Introduction and Referral Code (the I & R Code 1988). The key points were; 

 
 Solicitors were allowed to have introduction and referral arrangements, 

previously these were prohibited; 
 
 Solicitors were allowed to enter into agreements to be paid by introducers 

(as opposed to the client) to do work for the introducer’s customers 
(introducer’s arrangements). However, a solicitor could not enter into an 
agreement with a lender, builder etc for the provision of conveyancing 
services for purchasers or borrowers.  

 
 Solicitors were not allowed to pay for referrals. (Section 2(3) of the I & R 

Code 1988 stated “A solicitor must not reward an introducer by the payment 
of commission or otherwise”.) 

 
5. An example of an introducer’s arrangement is where the customer of a bank 

requires a will and the bank has outsourced the preparation of the wills to a solicitor. 
Both parties carry out work justifying payment and this type of financial arrangement 
was permitted under section 3 of the I & R Code 1988, subject to the requirements 
set out in paragraph 6 below.   

 
6. Under section 3 of the I & R Code 1988, there had to be an agreement between 

the introducer and the customer for the provision of services which included express 
mention of:  
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(i) the independence of the solicitor’s professional advice;  
(ii) that control of the work should remain in the hands of the solicitor subject to 

the instructions of the client; and  
(iii) provision that information disclosed by the client to the solicitor should not be 

disclosed to the introducer unless the client consented. 
 

General points about the 1988 Code 
 
7. The I & R Code 1988 was very similar to the subsequent Introduction and Referral 

Code 1990 (the I & R Code 1990). Some of the provisions in the I & R Code 
1988 were mandatory i.e. using the word “must” e.g. the ban on paying referral 
fees and others were advisory (should) e.g. keeping a record of agreements and 
undertaking 6 monthly reviews. 

 
8. Solicitors were required to discuss and make known to potential introducers the way 

in which they would be prepared to accept instructions and the fees that they would 
charge to clients referred.  

 
9. There were also provisions regarding independence and that you “should” keep 

records of agreements for the introduction of work as well as reviews at 6 monthly 
intervals which “should” check that the provisions of the I & R Code 1988 had been 
complied with. 

 
10. In addition the I & R Code 1988 stated “where more than 20% of the firm’s 

income was received from a single source of introduction of business the firm should 
consider whether steps should be taken to reduce that proportion”. 

 
11. The I & R Code 1988 also set out the provisions about the recommendation of 

clients about conflicts to other firms, about conflict and also that no agreement could 
be made which would involve the solicitor in a breach of Section 39 of the Solicitors 
Act 1974 (solicitor not to act as agent for unqualified person). 

 
Rule 7 (fee sharing)  
 
12. Solicitors could not share or agree to share professional fees with any person except 

a solicitor, bona fide employee or other lawyers or retired partners or their 
dependents. It was therefore prohibited to share fees with a third party.   

 
Rules 8 and 9 (contingency fees and claims assessors) 
 
13. Rule 8 prohibited solicitors from entering into any arrangement to receive a 

contingency fee but permitted conditional fee agreements. Under rule 9 solicitors 
were prohibited from entering into an arrangement for the introduction of clients 
where the introducer or claims assessor was charging a contingency fee. 

   
Solicitors Practice Rules 1990 
 
14. The Solicitors Practice Rules 1990 (SPR 1990) came into effect on 1 September 

1990.  Rule 3 of the SPR 1990 continued to allow solicitors to accept introductions 
and referrals from another person and to make introductions and refer business to 
another person provided there was no breach of Rule 1 (basic principles) or any 
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other provision of the SPR 1990 and provided there was compliance with the 
Introduction and Referral Code 1990 (the I & R Code 1990). The key points 
were unchanged i.e.; 

 
 Solicitors were allowed to have introduction and referral arrangements; 

 
 Solicitors were allowed to enter into agreements to be paid by introducers 

(as opposed to the client) to do work for the introducer’s customers 
(introducer’s arrangements). However, a solicitor could not enter into an 
agreement with a lender, builder etc for the provision of conveyancing 
services for purchasers or borrowers.  

 
15. Solicitors were still not allowed to pay for referrals, (Section 2(3) of the I & R Code 

1990).  
 
16. Rules 7, 8 and 9 of the SPR 1990 contained the same provisions as the SPR 1988 

about fee sharing and contingency fees. 
 
Amendment to the Introduction and Referral Code 1990 in 1992 to allow 
contractual referrals for conveyancing 
 
17. On 1 January 1992 the I & R Code 1990 was amended to include section 3A 

which permitted contractual referrals for conveyancing. The decision to relax the I 
& R Code 1990 was taken in 1991 in order to pre-empt the Authorised 
Conveyancing Practitioner Regulations permitted by the Courts and Legal Services 
Act 1990. There was also an amendment because of the repeal of section 39 of the 
Solicitors Act 1974. 

 
18. Section 3A (contractual referrals for conveyancing) allowed solicitors to agree to be 

paid by a lending institution to provide a conveyancing service to borrowers. There 
were detailed disclosure requirements setting out the information that the introducer 
had to give to the customer including information about charges, details of the 
services etc. Solicitors also had to include the following in their terms of business;   

 

 Details of the conveyancing service to be provided under the referral and if 
appropriate any other services the solicitor is to provide and on what terms;  

 
 A statement that any advice given by the solicitor will be independent and 

that the client is free to raise questions on all aspects of the transaction;  
 

 Confirmation that information disclosed by the client to the solicitor will not 
be disclosed to the introducer unless the client consents; but that where the 
solicitor is also acting for the introducer in the same matter and a conflict of 
interest arises, the solicitor might be obliged to cease acting.  

 
19. These amendments are important because they are the effective precursor to the 

provisions of the current Rule 9 of the Solicitors Code of Conduct 2007 about 
the detailed obligations where a solicitor is being paid to do work for an introducer’s 
customers.  
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The Guide to the Professional Conduct of Solicitors 1993 (The Guide)  
 
20. The 6th edition of the Guide was published in late 1993 and Chapter 11 covered 

introductions and referrals, Annex 11B contained the I & R Code 1990 which 
included the consolidated amendments to 1 January 1992 (see paragraph 17 above).  

 
21. The guidance on introductions and referrals was set out at principles 11.03 and 

11.04. Principle 11.06 sets out the provisions in relation to claims assessors and Rule 
9. Rule 7 on fee sharing was unchanged and appeared at principle 14.02. 

 
Professional Standards Bulletins  
 
22. The various bulletins up to and including number 16 did not contain any further 

amendments to the I & R Code 1990 or to rule 7 of the SPR 1990 on feesharing. 
 
The Guide to the Professional Conduct of Solicitors 1996 
 
23. The 7th edition was published in late 1996 and Chapter 11 again set out the I & R 

Code 1990 with consolidated amendments to 1 January 1992. Principles 11.04 to 
11.06 were broadly the same as previously, giving slightly more information on 
certain aspects. Principle 11.08 set out Practice Rule 9 on claims assessors and 
principle 11.09 gave brief guidance.  

 
24. The provisions on Rule 7 (fee sharing) were unchanged and appeared at principle 

14.02 and 14.03 in the 1996 guide. 
 
The Law Society’s proposed changes to the Rules  
 
25. In December 1999 the Rules Review working party was set up by the Law Society 

with a brief to be radical in approach and to remove any unnecessary regulatory 
burden whilst retaining essential client protections. The terms of reference were to  

 

 Establish the principles which should underlie the rule making function of the Law 
Society and provide consistency in rule making in line with those principles; and 

 

 Simplify the rules and make them less burdensome for the benefit of clients and 
solicitors. 

 
26. In December 1999 the first consultation on “Rules for the 21st Century” was issued. 

There was no reference to paying referral fees as they were still prohibited by 
section 2(3) of the I & R Code 1990 and the working assumption was that there 
would be no change to the status quo.  

 
OFT report on Competition in the Professions 
 
27. In March 2001 the OFT report on competition in the professions was published which 

concluded that the ban on paying referral fees was anti-competitive. We have not 
reiterated the key aspects of that report as those have already been taken into 
account. However, the report started the ball rolling towards the decision to lift the 
ban on referral fees. The subsequent report in 2002 and the letter from the Director-
General to the Law Society which made it clear that a ban was anti-competitive must 
be mentioned.  
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Rules for the 21st Century 
 
28. Consultation on various elements of the “Rules for the 21st Century” continued during 

2002, 2003 and 2004. The latter set out the principles of good rule making which 
were that there has to be careful consideration of what the appropriate level of 
protection for the public should be in relation to each rule, balancing the need to 
give the profession greater freedom to compete in the commercial market place 
against the need to ensure the independence of advice to clients.  

 
29. The principles and the rules must be necessary, clear, fair, enforceable, 

proportionate (to the risk and not over-burdensome) targeted (focused on the 
problem, minimising side effects on those who do not present a risk) and consistent. 

 
30. There were 16 consultations on different aspects of the rules. (The consultation in 

April 2004 on referral fees and fee sharing was in the context of the relaxation of the 
ban. The April 2004 consultation was the first and only consultation on more onerous 
obligations for introducer’s arrangements (see paragraph 46 and 47 below )) 

 
Proposals to amend the Introduction and Referral Code 1990 to allow referral 
fees and to relax Rule 7 (fee sharing) of the SPR 1990 
 
31. In July 2003 there was a consultation on relaxing the fee sharing rule and removing 

the referral fee prohibition.  
 
32. The history of that decision to relax the fee sharing rule and remove the referral fee 

prohibition is somewhat chequered. At the time, we were aware of the challenges 
being faced by the Council and by the Law Society staff in drafting Rules that 
covered the various issues.  

 
33. In late 2003 after considerable debate, the Council of the Law Society adopted a rule 

drafted by Philip Hamer, (Council member) which was then made by the Law Society 
and came into force on 9 March 2004.  

 
34. The key proposals were the introduction of section 2A of the I & R Code 1990 to 

allow solicitors to pay referral fees and the relaxation of Rule 7 of the SPR 1990 
permitting solicitors to fee share if third parties introduced capital or provided 
services to the solicitors.  

 
35. Until this relaxation, solicitors could not reward an introducer by payment of 

commission but they have always been able to pay genuine marketing fees. There 
had been much discussion both within the SRA and in the legal press as to exactly 
what was and was not permitted.  

 
36. It is important to set out the two new types of arrangements which were permitted 

after 9 March 2004; 
 

 referral fee arrangements where a client is referred to a solicitor by an 
introducer who receives a fee from the solicitor. The client pays the solicitors’ 
fees (see section 2A of the I & R Code 1990); 
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 fee sharing arrangements where the solicitor shares his fees with an 
introducer who has provided capital or services (this includes the referral of 
clients – question 11 of the December 2005 guidance) (see rule 7 of the 
SPR 1990) 

 
37. No changes were made to the two types of introducers’ arrangements; 
 

 Solicitor being paid by a third party to do work for a third party’s customers 
other than conveyancing work (section 3 of the I & R Code 1990); 

 
 Contractual referrals for conveyancing (section 3A of the I & R Code 

1990). 
 
Amendment to the Introduction and Referral Code 1990 in 2004 to remove the 
ban on referral fees 

 
38. The key requirements of the new section 2A of the I & R Code 1990 were; 
 

 You must not make any payments to a third party except as permitted by 
section 2A of the I & R Code 1990  which stated that; 

 
 You may enter into agreements with introducers who undertake to comply 

with the terms of the I & R Code 1990; 
 

 You may make a payment only where immediately upon receiving referrals 
and before accepting instructions, the solicitor provides  the client with all 
relevant information about the referral including the amount; 

 

 The solicitor must also be satisfied that the introducer has provided the 
client with all relevant information about the referral including the payment 
and that the  introducer has not acquired  the client as a result of marketing 
in breach of Rule 2 (publicity) of the SPR 1990 and the Solicitors 
Publicity Code 1990. 

 
39. The amended I & R Code 1990 was issued on 10 March 2004 together with 13 

pages of very detailed guidance entitled “Disclosure of funding, fee sharing and 
referral arrangements: important notice for all practitioners”.  

 
40. The I & R Code 1990 used a mixture of must and may which is likely to have led 

to confusion as to what elements of section 2A of the I & R Code 1990 were 
mandatory and which were advisory.   

 
Amendment to rule 7 of the Solicitors Practice Rules 1990 in 2004 to allow fee 
sharing with third parties 
 
41. Until the relaxation in March 2004, solicitors could not share fees with third parties 

except in restricted circumstances. In essence, you could share fees with your 
partners, employees and your former partners and their dependents or personal 
representatives. 

 
42. By relaxing the fee sharing rule to allow fee sharing with third parties, solicitors were 

able to choose how best to structure their financial arrangements. Fee sharing is the 
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third element in the financial arrangement triangle which includes referral fees and 
introducer’s arrangements. 

 
43.   The March 2004 guidance made it clear that you could only share fees in return for 

services provided to the firm or for the provision of capital to the firm. Examples 
given included the provision of a loan by the bank in return for a percentage of the 
gross fees of the practice or an information supplier providing computer hardware, 
software etc in return for a share of the practice’s gross fees.  

 
44.      Question 11 of the December 2005 guidance made it clear that the referral of clients 

will be a service to the firm but that if the extent of the fee sharing is 
disproportionate to the value of the referrals, this may suggest that there is some 
other purpose to the arrangement.  

 
45.      Firms will share fees in a variety of ways, for example, if the will writing charge is 

received by the solicitor and a percentage is paid to the bank instead of the bank 
paying the solicitor or where the solicitor pays a percentage of his fees to a charity 
or a third party.  

 
Final consultation on the “Rules for the 21st Century” 
 
46. In April 2004 the Law Society issued its final consultation on new professional 

conduct rules entitled “Rules for the 21st Century”. In that consultation, it was 
proposed that rather than maintaining the previous position set out in section 3 of 
the I & R Code 1990 for introducers’ arrangements with limited disclosure 
obligations, that solicitors would have to comply with the essence of the more 
onerous obligations of section 3A (contractual referrals for conveyancing) of the I 
& R Code 1990.  

 
47. It is understood that the rationale was that there was no justification for the lesser 

obligation in section 3 and therefore the rule was changed to include a requirement 
to disclose as per section 3A.  The reason for the change was not set out in the 
consultation even though the same consultation set out the principles for good rule-
making (see paragraphs 28 and 29 above).  

 
48. This was the first and only consultation on the more onerous obligations to apply to 

all introducers’ agreements and the consultation only took place one month after 
the relaxation of the ban on referral fees.  

 
The Solicitors Code of Conduct 2007 
 
49. The new Solicitors’ Code of Conduct 2007 (SCC 2007) was approved by the Council 

of the Law Society in September 2004.  
 
50. In accordance with schedule 4 of the Courts and Legal Services Act 1990, the 

approved Code was sent to the Secretary of State for Constitutional Affairs (the Lord 
Chancellor). His consultative panel required some amendments and the issues were 
finally resolved in December 2006. 

 
51. The amended Code of Conduct was approved by the Council in January 2007 and 

following the further approval of the Master of the Rolls and the Lord Chancellor. The 
SCC 2007 came into force on 1 July 2007.   
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52. Between 2004 and 1 July 2007 solicitors continued to be subject to the I & R Code 

1990. 
 
53. In October 2004, the I & R Code 1990 was again amended. The difficulties of 

compliance are demonstrated by the fact that despite significant investigation and a 
request to the SRA, we are unable to confirm, at this remove, what that change was. 
We think that it was either to reflect a change in relation to appointed 
representatives of independent financial advisers or in relation to sharing fees with 
charities. 

 
Questions and answers on referral fees 
 
54. In December 2005, following a review of the operation of the changes to the I & R 

Code 1990 and rule 7 of the SPR 1990, the Law Society’s Rules and Ethics 
Committee issued guidance because research had indicated that firms did not 
understand or were not familiar with the amended I & R Code 1990 and rule 7. In 
particular, question 11 of the December 2005 guidance made it clear that the 
referral of clients would be a service to the firm (see paragraph 36 above). 

 
The Practice Standards Unit  - Report on Themed Visits  
 
55. Following concerns about the level of compliance with the I & R Code 1990, the 

Law Society’s Practice Standard Unit (PSU) undertook a series of themed visits to 
firms between February and May 2006.  

 
56. The PSU visited 135 firms, 105 were selected on the basis of a risk assessment, 20 

were selected randomly and 3 were selected as having a high profile in relation to 
referral fees. 

 
57. The top 4 systematic breaches identified were;  
 

a. Failure to show that the introducers were providing the client with all relevant 
information; 

 
b. Failure to carry out 6 monthly reviews;  

 
c. Failure to disclosure the referral arrangement and the amount of the payment; 

 
d. Failure to obtain an undertaking from the introducer to comply with the I & R 

Code 1990. 
 

58. A small number of firms were identified where there were breaches in relation ot the 
need to maintain professional independence and there were cases where the 
introducers sought to impose inappropriate constraints or required firms to disclose 
confidential information without client’s consent. 

 
59. As summarised in paragraph 40 above, it was not clear that the above provisions in 

the I & R Code 1990  were in fact mandatory (and indeed it is still arguable that 
they were not). Clearly there were serious and fundamental breaches found which 
could not be condoned but the other “breaches” were not so clear cut. This 
exemplifies the difficulties faced by firms in trying to comply with these rules.  
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Debates by the Law Society’s Regulation Board and the Rules and Ethics 
Committee  
 
60. The PSU report was considered by the Law Society’s Regulation Board in July 2006 

and in September 2006. There was substantial press coverage particularly in the 
Gazette in September 2006. 

 
61. On 28 November 2006, the Regulation Board considered the ethical principles 

surrounding referral arrangements. The Rules and Ethics Committee considered 
referral arrangements on 4 December 2006, from the historical perspective, taking 
into account the PSU report and the proposed new rule 9. 

 
62. The Regulation Board considered the issues in December 2006 and concluded that it 

shared the widespread concern about solicitors who were not complying with the 
rules on referral arrangements and decided to; 

 
a. Pursue a rigorous programme to enforce the rules; 

 
b. Launch an information campaign to improve understanding of the rules, 

aimed at solicitors, consumers and introducers ; 
 
c. Explore the possibility of criminal sanctions for non-compliance; and 

 
d. Review the situation in July and December 2007 

 
63. The Rules and Ethics Committee paper of December 2006 refers to the changes to 

the Introduction and Referral provisions as set out in the new rule 9 of the SCC 
2007.  The SCC 2007 was made by the Council on 25 January 2007.  

 
SRA Board and Rules and Ethics Committee 
 
64. The SRA took over the regulation of solicitors from the Law Society in January 2007 

and on 26 March 2007, the SRA’s Rules and Ethics Committee took into account the 
decisions of the Law Society’s Regulation Board and reported that; 

 
a. A strongly worded warning card had been sent to all solicitors, registered 

foreign lawyers etc 
 
b. A micro-domain had been established giving access to all the regulatory 

provisions (both current and future) which would help enquirers to find the 
relevant information and “should help relieve pressure on our enquiry lines” 

 
c. Press coverage would be issued about the “crackdown” 
 
d. Further investigations were being undertaken by the cross-unit team of 

specialised investigators, both onsite to about 60 firms and by deskbased 
review 

 
e. A public information campaign was being considered, which would include 

leaflets, meetings with relevant public interest organisations including the 
Claims Management regulator 
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f. There would be liaison with introducers to seek their co-operation but 
warning that if there were concerns, there might be “naming and shaming” 

 
g. There had been consideration of undertaking research both into why there 

was a lack of compliance but also what the impact of referral arrangements is 
on clients in terms of level of service and complaints and how such 
arrangements are perceived but it was decided that the timing was not right 
because the new Code was about to be implemented. It was agreed to 
assess the impact of the information and enforcement campaign. 

 
The Solicitors Code of Conduct 2007 
 
65. The Solicitors’ Code of Conduct 2007 (SCC 2007) came into force on 1 July 

2007, having received final approval from the Master of the Rolls on 10 March 2007. 
There were no transitional provisions. 

 
66. The SCC 2007 contained 25 rules and accompanying guidance and replaced the 

SPR 1990 (including the I & R Code 1990 and the Publicity Code 1990  and all 
other principles imposed by virtue of the Guide to the Professional Conduct of 
Solicitors 1999 and Guide On-line. Various other rules remain in force e.g. the 
Accounts Rules.  

 
67. The information about the SCC 2007 was limited until Gazette articles in June 2007 

although the SCC 2007 was available on the SRA website from March 2007.  
 
68. The guidance printed with the rules is not mandatory and does not form part of the 

SCC 2007 although it is clear from subsequent SRA comment e.g. SRA Update no 2 
that in the case of rule 9, the guidance is treated as mandatory. 

 
Rule 9 (referrals) 
 
69. Rule 9 (referrals) of the SCC 2007 replaced the I & R Code 1990 and rule 7 

(publicity) replaced the Publicity Code 1990.   
 
70. The provisions on referral fees were similar to the provisions in the I & R Code 

1990. The intention of the rule is that the client should be able to make an informed 
decision about the proposed referral.  

 
71. The most significant change was the introduction of more onerous obligations about 

introducer’s arrangements in particular, the obligation 
 

 where the introducer is paying the solicitor to provide services to the 
introducer’s customers for both the introducer and  the solicitor to disclose 

 

 the amount the introducer is paying the solicitor to provide those services;  
 

 the amount the client is required to pay the introducer.   
 

72. The detailed obligations under rule 9 were more akin to the obligations for 
conveyancing arrangements under the I & R Code 1990. Reference is made to 
paragraphs 46, 47 and 48 about the consultation on this change.  
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73. The other main differences were that; 
 

 in any case where it is reasonably possible to calculate how much of the 
referral fee relates to a particular client, you must disclose the amount; and  

 
 the undertaking by the introducer to comply with rule 9 and rule 7 must be 

part of the agreement; 
 

 additional information had to be provided to clients which required 
amendments to a firm’s client care letters.   

 
74. Rule 9 still required both the introducer and the solicitor to give the client all 

relevant information about the referral. 
 
75. Rule 9 was unhelpful on what “entering into a financial arrangement” meant and it 

was not immediately obvious to firms what steps needed to be taken in relation to 
existing arrangements, including commercial arrangements.   

 
76. The Law Society/SRA advised on page 23 of the Gazette of 14 June 2007 as follows;  
 
 Rule 9, Referrals of Business   
 

“Changes made in 2004 to permit the payment of referral fees subject to conditions 
have been carried over into the Code.  There has also been some rationalisation of 
the requirements attaching to the different types of referral arrangements.  You will, 
therefore need to check that your referral arrangements comply with the 
requirements of Rule 9.” 
 

77. Subsequent guidance on the SCC 2007 was issued in the Gazette in June and July 
2007, which did not shed any new light on how to comply with the new rule 9. 
Further guidance was issued in the SRA update no 2 in September 2007 on the 
breaches found during the PSU visits together with brief examples of good practice.  

 
Subsequent debates by the SRA Board 
 
78. The SRA Board debated referral arrangements in December 2007 focusing on the 

result of the enforcement activities in particular the PSU’s Referral Arrangements 
Compliance Project and the information campaign. The results from the targeted 
monitoring are not set out here but do make interesting reading. The SRA consumer 
research (see section 75, page 22 of the SRA Board report) states that many 
consumers could see the benefits of referral fees including the fact that being 
referred is better than having to find your own solicitor and that the key is the 
disclosure.  It is acknowledged at paragraph 87 of that report that alternative 
business structures will have a considerable effect on the market for referrals. 

 
79. The SRA Board again debated the issue on 18 December 2008 and voted not to 

reimpose an immediate ban on referral payments. It was agreed to ask the Rules & 
Ethics Committee to review what, if any, changes were needed to Rule 9, including 
the continued prohibition in rule 9.01 (4) about contingency fees. It was also 
decided to develop a further compliance, enforcement and communications strategy, 
seek information and compliance declarations from firms on referral arrangements 
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and write to the Legal Services Board to support a review by it of referral 
arrangements across the legal services sector. 

 
Changes to the guidance in November 2009 
 
80. Despite considerable discussion at the SRA Board and at the Law Society Council 

about changes to Rule 9, it has not changed since 1 July 2007 other than a minor 
change because of the changes to introduce LDPs on 31 March 2009. The SRA board 
made the amendments to the guidance to Rule 9 in October 2009.  

 
81. However, the guidance was designed to clarify the obligations rather than to change 

them. Those changes have required considerable analysis to understand the real 
impact and the changes have certainly caused considerable concern among firms 
trying to comply with complex regulatory obligations.  

 
Further debate by the Council of the Law Society 
 
82. The Council then debated referral fees in November 2009 and changed its policy on 

the payment of referral fees following the tabling of a motion by Hampshire Law 
Society who have long been against referral fees.  

 
83. Following the debate the Law Society’s policy changed and the stance is that a ban 

on referral fees should be introduced. 
 
Current position of the SRA  
 
84. It is now understood that no changes will be made to rule 9 despite earlier 

proposals in part because of the LSB’s call for evidence and also because of the work 
involved in the move to outcome focussed regulation and the need for a new Code 
of Conduct for alternative business structures. 

 
 



 13 

Section 2 – types of arrangements 
 

 
85. A brief history of the main dates in the development of the regulations relating to fee 

sharing and referral fees can be summarised as follows (see also attached chart);  
 

 Pre September 1988 – any type of introduction or referral arrangement was 
prohibited and solicitors could not “tout” for business; 

 
 Post September 1988 – solicitors were  

 allowed to have introduction/referral arrangements; 
 not allowed to pay referral fees 
 allowed to be paid by introducers to do work for their customers; 
 not allowed to be paid by introducers for conveyancing work; 

 
 Post September 1990 – no change to the 1988 position; 

 
 Post January 1992 – solicitors were allowed to be paid by introducers to do 

conveyancing work for their customers i.e. to have contractual referrals for 
conveyancing; 

  
 Post March 2004 – solicitors were  

 allowed to pay referral fees 
 allowed to share fees with third parties in return for the referral of 

clients; 
 

 Post July 2007 – solicitors are  
 allowed to pay referral fees 
 allowed to share fees with third parties in return for the referral of 

clients 
 allowed to be paid by introducers to do any type of work for their 

customers provided that  
 there is full disclosure by both the introducer and the solicitor of  
 the amount being paid by the introducer to the solicitor and 
 the amount paid by  the client to the introducer. 

 
86. We have set out below examples of the different types of transactions that typically 

fall within Rules 7 and 9 (and previously the Introduction & Referral Code 1990) and 
the date on which they became permissible.  

 
a. Claims Management Companies (CMCs) whose function is to use marketing 

techniques to obtain legal work/cases that are referred to solicitors in return 
for an introduction fee (payment of a fee permitted since 9 March 2004 but 
CMCs have only been permitted since 6 April 2007). 

 
b. Legal Expense Insurers (LEI) in return for an introduction fee refer the holder 

of a before the event insurance (BTE) policy to a lawyer, usually a member of 
the insurer’s panel of law firms.  The policy may cover legal expenses in 
relation to a motor accident or employment/contract law dispute typically up 
to £50,000 (payment of a fee permitted since 9 March 2004). 
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c. Other intermediaries such as Specsavers who provide a wider range of 
services than eye testing and checking hearing impairment.  If there is a 
possibility of occupational hearing loss the consumer is referred to a lawyer in 
return for an introduction fee (payment of a fee permitted since 9 March 
2004).   

 
d. Banks and other financial institutions whose customers require will 

writing/probate services have financial arrangements with solicitors.  The 
type of arrangement will depend on whether the introducer is paying the 
solicitor or vice versa, the options are below; 

 
 a referral fee arrangement – the solicitor pays the bank (permitted 

since 9 March 2004); 
 
  a fee share – the solicitor shares fees with the bank (permitted since 

9 March 2004); 
 

 an introducer’s arrangement – the solicitor is paid by the bank 
(permitted since September 1988 but more onerous obligations since 
1 July 2007).   

 
Note that solicitors are prohibited from setting up a separate will writing 
business, Rule 21.02 of the Solicitors Code of Conduct 2007.   

 
e. Estate agents and others who introduce conveyancing services to solicitors (& 

licensed conveyancers) in return for a fee (permitted since 1 January 1992).  
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History of the Solicitors’ Introduction and Referral Code 1988, 1990  
Rule 9 of the Solicitors Code of Conduct 2007 

Rule 7 (fee sharing) of the SPR 1990 and rule 8 (fee sharing) of the SCC 2007 
 

 Key events Key dates 
 

Comments 

1.  Introduction and Referral Code  
(I & R Code 1988) made  

1 September 
1988 

Arrangements for introductions 
and referrals permitted  
including introducers 
arrangements 

2.  Rule 7 (fee sharing) of the SPR 
1988 made 

1 September 
1988 

Allowed fee sharing with 
lawyers and employees but 
not third parties 

3.  Introduction and Referral Code  
(I & R Code 1990) made  

1 September 
1990 

Arrangements for introductions 
and referrals permitted  
including introducers 
arrangements 

4.  Rule 7 (fee sharing) of the SPR 
1990 made 

1 September 
1990 

Allowed fee sharing with 
lawyers and employees but 
not third parties 

5.  s.3A inserted into the I & R Code 1 January 
1992 

Permitted solicitors to be paid 
by introducers for 
conveyancing work subject to 
restrictions 

6.  Rules review working party set up 
under the Chairmanship of Edward 
Nally 

1999 Intention to produce rules fit 
for 21st century practice.  

7.  Rules for the 21st century: a new 
framework for solicitors and 
clients – first consultation   

December 
1999 

No reference to referral fees 
as still banned 

8.  OFT report on Competition  in the 
Professions is published 

March 2001 Concluded that the ban on 
paying referral fees was anti 
competitive 

9.  Professional Ethics, Law Society 
issued consultations on individual 
rules 

2002 No reference to referral fees 
as still banned 

10.  New Rules – A Working Draft 
issued by Professional Ethics, Law 
Society 

January 2003 No rules included on 
introductions and referrals  

11.  Professional Ethics, Law Society  
consultation on referral fees and 
fee sharing 

July 2003 Proposal to  relaxing fee 
sharing rule and removing 
referral fee prohibition 

12.  S. 2A inserted into the I & R Code 
1990 

9 March 2004 Solicitors allowed to pay 
referral fees 

13.  Rule 7 (Fee sharing) relaxed 9 March 2004 Solicitors permitted to fee 
share with third parties if they 
introduced capital or provided 
services to the solicitors 

14.  Guidance issued on the amended I 
& R Code 1990 

10 March 
2004 

 

15.  Rules for the Twenty-First Century April 2004 The detailed requirement 
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– final consultation on new 
professional conduct rules  is 
issued 

about  disclosure of amounts 
paid by introducers appeared 
in this draft  

16.  Solicitors Code of Conduct (2007) 
approved by the Council of the 
Law Society 

September 
2004 

 

17.  The Law Society refers the 
Solicitors Code of Conduct to the 
Lord Chancellor  

September 
2004 

As required by the Schedule 4 
procedure 
 

18.  The  Solicitors Code of Conduct 
was considered by the DCA and 
the nominated judges 

September 
2004 to 
November 
2006 

Amendments were proposed 
but there is no indication that 
any related to the additional 
elements of rule 9 

19.  Changes were made to the  
Solicitors Code of Conduct 

September 
2004 to 
November 
2006 

 

20.  Amendment made to the I & R 
Code 1990 

7 October 
2004 

 

21.  Guidance issued on the I & R 
Code 1990 

21 December 
2005 

 

22.  Law Society Council considered 
the amended  Solicitors Code of 
Conduct  

13-14 
December 
2006 

 

23.  Final amendments made by the 
Council of the Law Society 

January 2007  

24.  The  Solicitors Code of Conduct 
Code was made by the Council  

25 January 
2007 

 

25.  The  Solicitors Code of Conduct 
Code was sent to the Master of 
the Rolls for concurrence 

January 2007  

26.  The Master of the Rolls concurred 
in the Solicitors Code of Conduct 
2007 

10 March 
2007 

The Code is dated 10 March 
2007  

27.  The  Solicitors Code of Conduct 
was published on the SRA website 

16 April 2007  

28.  The  Solicitors Code of Conduct 
2007 comes into force 

1 July 2007  

29.  Debates at the Law Society 
Council, SRA Board and related 
committees 

July 2006 – 
November 
2009 

 

30.  Guidance to rule 9 amended 13 November 
2009 
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Reference documents  

 
1. Solicitors Introduction and Referral Code 1988 

 

2. Solicitors Introduction and Referral Code 1990 (amended 7 October 2004, including March 
2004 amendments) 

 
3. The Guide to the Professional Conduct of Solicitors 1993 

 

4. Professional Standards Bulletins 1-16 
 

5. The Guide to the Professional Conduct of Solicitors 1996 
 

6. Rules for the 21st Century consultations - December 1999, 2002 & 2003 
 

7. Consultation on relaxing the fee sharing rules and lifting the referral fee ban – July 2003 

 
8. Disclosure of funding, fee sharing and referral arrangements: important notice for all 

practitioners - Guidance Note - 10 March 2004 
 

9. Rules for the 21st Century - April 2004 

 
10. Questions and Answers on Referral Fees -  21 December 2005 

 
11. Practice Standards Unit Report on Themed Visits on Referral Fees – July 2006   

 

12. Major Breaches of Referral Fee Rules  - Gazette 21 September 2006   
 

13. Rules and Ethics Committee Papers - 13 November 2006 
 

14. Rules and Ethics Committee papers - 4 December 2006 
 

15. Law Society Council Papers 13/14 December 2006 

 
16. Law Society Council papers - 25 January 2007 

 
17. Rules and Ethics Committee papers - 26 March 2007 

 

18. Gazette Articles 14 June 2007 (Wolf.Camp.Still) 
 

19. Gazette Article of 21 June 2007 (Still.Gibson) 
 

20. Rules 7 and 9 of the Solicitors Code of Conduct 2007 – 1 July 2007 
 

21. SRA Update Issue Number 2 – September 2007 

 
22. SRA Board – Referral Arrangements –18 December 2007 

 
23. SRA Board Review of Referral Arrangements -18 December 2008  

 

24. Rules and Ethics Committee papers – 30 September 2009 
 

25. Law Society Council Papers – November 2009 
 

26. Revised guidance to rule 9 - 13 November 2009 


