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THE LEGAL SERVICES CONSUMER PANEL INVESTIGATION INTO 
REFERRAL ARRANGEMENTS  

RESPONSE BY IRWIN MITCHELL 
 
Introduction  
 
1. As a major National firm providing a wide range of legal services to 

consumers of all kinds, Irwin Mitchell has taken an active interest in the 
post Legal Services Act (LSA) regulatory reforms and, as a supporter of the 
general thrust of the LSA reforms of the legal services market, has 
responded to all consultations since the first report by Sir David Clementi.   

 
2. Our response to the Consumer Panel letter of 4 December 2009 takes 

account of our responses to the LSB consultations (i) “Wider access, better 
values, strong protection” and (ii) “Alternative business structures and 
approaches to licensing”.   

 
3. As stated in our previous responses to the LSB, we believe that regulators 

of the legal profession should behave in a manner that is proportionate, fair 
and reasonable, coupled with a clear understanding of the commercial 
drivers likely to influence practitioners as they face up to the most 
significant challenges and changes in the legal services market for 
generations.   

 
4. By the nature of its business, which includes the nationwide supply of a 

wide range of legal services, often in volume, to large institutions such as 
banks and insurance companies, as well as the representation of numerous 
personal injury clients, Irwin Mitchell has closely followed the debate and 
developing scene involving referral fees over the past decade or so. (This is 
a complex and difficult regime for practitioners to follow and comply with 
since the Rules & Guidance have undergone many and frequent 
amendments (see Appendix).  Where there are doubts about compliance, 
it is fair to say that even those who strive very hard to meet their regulatory 
obligations have found compliance with the Rules and Guidance a serious 
challenge.  The need for proportionate and outcome focused regulation in 
relation to referral fees is very important for the consumer and the 
practitioner.  We are therefore pleased to respond to the LSB Consumer 
Panel‟s call for evidence in relation to its investigation into referral fee 
arrangements.   

 
5. We have extensive knowledge and experience of operating a legal practice 

that uses referral fee arrangements as part of its business model.  In our 
return of practice information to the SRA in October 2009 we reported on 
the current level of referral fee and fee sharing arrangements.  Although 
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the detail of that return contains commercially sensitive information, we are 
willing to disclose that such arrangements represented 33.84 % of the 
firm‟s revenue in 2008/9.   

 
6. We have considerable experience of working with the referral fee Rules and 

Guidance and are used to explaining the relevant provisions to clients, to 
work introducers and internally to members of the firm who are required to 
understand the referral fee regulatory regime.  Our senior lawyers spend 
time at high level with institutional clients and within the firm to ensure 
compliance with the regulatory obligations.  The partners responsible for 
ensuring compliance include those who were formerly employed at the Law 
Society and the SRA and have lengthy experience of the Rules and an 
understanding of the SRA‟s approach.   

 
Referral fees and Lord Justice Jackson’s Review of Civil Litigation 
Costs   
 
7. Since the Consumer Panel‟s letter of 4 December 2009, and during the 

consultation period, Lord Justice Jackson (Jackson) has published the Final 
Report of his Review into Civil Litigation Costs in which Chapter 20 covers 
referral fees and Chapter 8 Before the Event Insurance.  We therefore take 
the opportunity to preface our response to the questions in the Consumer 
Panel letter by offering our comments on Jackson which represents a 
current study of the subject.   

 
8. Jackson concludes (Ch 20 para 5.1 & 5.3) that in personal injury cases 

referral fees should be banned or capped at £200.  He also says that 
serious consideration should be given to banning or capping referral fees in 
other areas of litigation (Ch 20 para 1.2).  He makes no recommendations 
in relation to referral fees in legal services that are not litigious.  He also 
offers a wide definition of a referral fee as “any form of payment or other 
consideration to a party for introducing claims to a solicitor” (Ch 20 para 
4.14). This definition does not seem to take account of the differences in 
the range of introduction arrangements that solicitors may have covering a 
wide range of legal work with a wide range of work introducers and in our 
view takes a narrow approach to a complex picture.  For example, Rule 9 of 
the Solicitors Code of Conduct 2007 includes arrangements between a work 
referrer and a solicitor where the solicitor is paid by an introducer 
such as a bank to do work for the bank‟s customers.   
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9. Those who argue that amendments to the Introduction and Referral Code in 
2004 allowed the referral fee genie to begin emerging from the bottle 
(Jackson Ch 20 para 2.2) do so with justification.  Indeed, the reality is that 
today the genie has escaped completely. It is frankly unrealistic to expect 
that the genie can now be replaced in the bottle. Even partial rebottling by 
some form of control such as a cap would be extremely difficult to introduce 
and impossible to enforce.  (In addition to the pressure from the OFT, one 
of the main reasons for amendments to relax the Introduction & Referral 
Code and allow referral fees in 2004 was the difficulty of policing and 
enforcement.)  

 
10. There are many contrasting views about referral fees, even from within 

different organisations in the same sector (Jackson Ch 20 paras 3.4, 3.5, 
3.10 and 3.11).The view from the Law Society (Jackson Ch 20 para 3.14) is 
particularly important in concluding that "solicitors should be able to pay 
referral fees if they wish and if it suits their business model". 

 
11. The business model point is crucial for the client, the introducer, and the 

solicitor. The commercially competitive world of the supply of legal services 
today means that firms of solicitors face exactly the same economic drivers 
as any other business and should be allowed freely to select their business 
model as long as they comply with the regulatory regime. Irwin Mitchell 
(and firms like it) that have adopted the referral fee business model at the 
invitation of major national clients, and at very considerable investment 
cost, enabling them to supply a wide range of legal services to large 
numbers of consumers, should be permitted to continue doing so.  They 
should not be exposed to commercial damage and business risk by 
retrograde reform of referral fees largely driven by the high level of 
antipathy towards the behaviour of some in the use of referral fees in 
personal injury cases.   

 
12. Despite the criticism of referral fees in personal injury cases by Jackson (Ch. 

20 para 4.11) it should, if necessary, be possible to introduce methods of 
consumer protection from the extremes that Jackson identifies, without 
resorting to a ban or cap on referral fees in personal injury cases or in all 
forms of litigation or in all manner of legal services.  It is important to 
appreciate that the full range of legal business that is introduced by way of 
referral fees (in its broadest definition) extends well beyond personal injury 
cases. The regulatory difficulty of attempting to place the referral fee genie 
back in the bottle and to enforce a ban/cap will be small compared with the 
consumer detriment and commercial damage to firms that will be compelled 
to deconstruct their business model and write off very substantial 
investment cost.   Any attempt to ban referral fees would also disinter the 
inevitable risk of resurrecting “under the table” methods of gaining business 
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(alleged pre 2004), and the imposition of a cap would leave insufficient 
headroom within a limit of £200 for meaningful competition to take place. 

 
13. An important (often overlooked) point in relation to referral fees is that 

there is quite rightly no regulatory prohibition or control over referral 
payments between solicitors. It would seem illogical to introduce a ban/cap 
on referral fees affecting the commercial relationship between lawyers and 
non lawyers, just at the time when, pursuant to the Legal Services Act, the 
ABS regime due to be introduced in 2011 is intended to promote the 
involvement of non lawyers in the supply of legal services. 

 
14. Contrary to the analysis in Jackson (Ch 20 para 4) and based on our own 

extensive experience we are firmly of the view that referral fees are 
beneficial to the consumer. The arguments in favour of referral fees 
advanced by the OFT (Jackson Ch 20 para 4.1) are as convincing in 2009 as 
they were in 2001, if not more so.  In the intervening years the socio-
political trend has moved in the direction of opening up the legal services 
market.  Banning or capping referral fees would be a retrograde step, 
taking the market in the reverse direction.  Similarly, any reversal of the 
Insurance Companies (Legal Expenses Insurance) Regulations 1990 
(Jackson Ch 20 para 1.2) that would prevent Legal Expense Insurers from 
referring a before the event (BTE) policy holder to a panel firm would work 
against the overall interests of the consumer and risk an increase in the 
level of insurance premiums.  LEI insurers are clear that the quality of 
service from closely monitored service level agreements with panel firms is 
an effective way of ensuring that their policy holders receive a good 
standard of service. 

 
The Consumer Panel’s Key Areas of Investigation (letter 4 December 
2009) 
 
a.  Demonstrable positive and negative outcomes for consumers due 

to referral arrangements, such as the impact on access to justice, 
consumer choice of lawyer, quality of legal advice and 
independence of legal advice.  

 
15. Positives:  Referral fee arrangements provide legitimate incentives to LEI 

insurers and other intermediaries to signpost their customers to solicitors 
who are carefully vetted and regularly monitored to ensure the provision of 
quality legal services according to defined service level standards.  The 
referral fee reflects consideration towards defraying the introducer‟s 
marketing spend as well as the administrative cost of selecting the firm, 
signposting the client to the firm, and strictly auditing the firm‟s ability to 
deliver services at the required quality standard.  Service level agreements, 
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typically imposed by institutional intermediaries such as LEI insurers, will 
ensure that their customers receive fast and efficient services from panel 
firms that risk penalties for non-compliance with service standards.   The 
intermediary that has a well established national brand to protect and 
enhance will only deal with suppliers of legal services (or any other service) 
if they are confident that the supplier will similarly protect, enhance and not 
taint that brand with its allied loyal consumer base.     

 
16. The legal services market, particularly to individual consumers, has 

dramatically moved from the high street (Irwin Mitchell was once a small 
high street legal aid and private client practice). The growth and 
consolidation of law firms, together with the internet and advances in 
technology have permanently changed this landscape. Large technologically 
advanced law firms, applying the economies of scale, are able to deliver a 
cost effective and efficient level of service to large volumes of clients by 
methods of communication that are now accepted as the norm, and are 
continuing to be developed at a very fast pace to meet the methods of 
service delivery that consumers demand and expect today.   

 
17. Inevitably, large commercial non-legal institutions, with loyal and large 

customer bases, will wish to develop their brand investment and brand 
loyalty by referring the legal needs of their customers to like minded and 
technologically cost efficient law firms who can provide a legal service 
consistent with their brand.  Such organisations have become sophisticated 
purchasers of legal services, well capable of seeking out those who can 
efficiently deliver quality legal services to their customers/policy holders 
who may not be so sophisticated in their knowledge of how to access 
quality legal services.  These modern methods of ensuring that consumers 
have a good experience of a legal service provider when they need legal 
advice should be seen as a positive endorsement of the way that the 
introduction of business to lawyers via referral fee arrangements has in 
overall terms benefited the consumer.   

 
18. The “In Sure Hands” report by the University of Westminster (2002) 

studying arrangements between Legal Expense Insurers and their panel 
solicitors found no evidence of poor quality of service as a result of cases 
being referred to panel solicitors. It is important to appreciate that legal 
expense insurance extends beyond personal injury cover and includes (via 
household legal expenses cover) a wide range of other legal services that 
consumers require, e.g. employment and contractual disputes. 

 
19. Negatives:  If referral fees rise to a level that impacts on the service that 

the solicitor can afford to provide there is admittedly a risk of reduction in 
the quality of service.  However, in overall terms, this risk is not so great as 
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to justify a sweeping ban/cap on referral fees.  Legal Expense Insurers 
report very low levels of complaint/dissatisfaction from consumers who are 
introduced to panel firms who pay referral fees.  Their vigilance and 
insistence on quality of service indicates that they are not solely interested 
in the highest fee regardless of the level of service.  Where a less 
demanding intermediary is more interested in the level of referral fee than 
the quality of service the only safeguard for the consumer is the regulatory 
framework that seeks to ensure that firms meet the required level of service 
standards to their clients. The unacceptable behaviour of the few posing a 
risk to some consumers should not be given undue weight when balancing 
the overall positive/negative impact of referral fees.  (As mentioned later, 
consumer education and awareness is one method of reducing any 
imbalance). 

 
20. Access to Justice:  Referral fee arrangements assist access to justice 

because they allow those with a sophisticated knowledge of legal services 
swiftly and efficiently to put a less sophisticated consumer in touch with a 
lawyer suitable to their legal needs. This may (as in our case) be achieved 
by providing prompt access to legal advice from a 24/7 legal help line to 
handle legal problems that can often be solved on the spot. Many Legal 
Expense Insurers require panel firms to provide this service to enhance the 
customer experience. Payment for, or free access to, use of the helpline 
may form part of the consideration for the referral fee arrangement with 
the introducer of business. Further, the provision of a holistic range of 
complementary legal services, some of which may involve remuneration, 
others of which may not, can form part of the calculation of the terms of a 
referral fee arrangement between an introducer (or a membership 
organisation) and a solicitor. The majority of legal problems experienced by 
the majority of consumers can frequently be resolved easily by swift access 
to legal advice.  The worried consumer will understandably seek to remove 
the problem as quickly as possible.  Their ability to do so by being 
signposted to a reliable lawyer selected by a reliable intermediary is a real 
positive for access to justice.  That positive is not diminished because the 
introducer and the solicitor have a commercial agreement called a referral 
fee arrangement. 

 
21. Access to justice is of course closely linked to consumer awareness.  

Advertising is the main method today of enhancing consumer knowledge of 
the ability to pursue legal rights (and to be aware of legal responsibilities).  
Large organisations that introduce business and receive payment by way of 
referral fee arrangements are able to use those payments to defray the 
costs of advertising which is a substantial part of the cost of providing the 
many services on offer under their brand.   
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22. Consumer choice:  A legal expense insurance policy holder who wishes to 
exercise freedom of choice by consulting a non panel firm may of course 
seek to do so.  However, in today‟s e-commerce market place a policy 
holder is likely to be content to be signposted to a panel solicitor as long as 
the arrangement is transparent (see also para 14 above).  As we hope we 
have made clear elsewhere in this response, the panel firm referral methods 
of LEI insurers and other intermediaries are a positive benefit for the 
consumer whose choice is adequately protected by the regulatory regime.   

 
23. Independence:  The independence of advice by the solicitor to the client 

which is crucial is not compromised by a referral fee arrangement.  Where a 
legal expense insurer introduces a policy holder to a solicitor in return for a 
referral fee the insurer will, under the terms of the policy, maintain an 
interest in the level of fees being incurred by the solicitor and, if the matter 
is litigious, in the merits and prospects of success.  This is no different in 
principle from the legitimate interest (and limited control) of the Legal 
Services Commission in the merits, progress and cost of publicly funded 
legal aid cases.  Nor is it any different in principle from the contractual 
arrangements negotiated by a solicitor on behalf of a client whose legal 
case is financially supported by a third party litigation funder (Jackson 
Chapter 11) who has a financial interest in the proceeds of the outcome.  
Third party litigation funders are developing a voluntary code of conduct 
(under the auspices of the Civil Justice Council) in which the definition of 
„measure of control‟ is being addressed (Jackson Ch 11 para 2.11).   

 
b. Feasibility and effectiveness of possible consumer safeguards, 

such as consumer education, disclosure, consent, standardised 
referral agreements or a cap on referral fees.   

 
24. We have already made clear the reasons why we are opposed to a cap.  

The Appendix sets out the history of the Rules, Code and Guidance, which 
represent a long running and detailed regulatory regime continuously being 
updated to improve protection for the consumer.  Properly observed by the 
solicitor and the introducer the regulatory regime now in force should 
provide adequate consumer protection. 

 
25. The unintended consequences of the relaxation of the prohibition on 

referral fee arrangements have in some cases led to behaviour (in personal 
injury cases) that has been criticised by Jackson (Ch 20 para 4.11).  
Distaste or concern expressed about personal injury cases being sold has to 
be measured against the protections that are in place to ensure 
transparency and consent of the accident victim who needs a solicitor to 
recover compensation.  The regulatory requirements that solicitors are 
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obliged to follow in personal injury cases that involve referral arrangements 
should provide adequate consumer safeguards.   
 

26. The idea of some form of standardisation is interesting.  There may well be 
some benefit in the SRA developing standard wording to create consistency 
and accuracy in compliance with the regulations that govern referral 
arrangements (see Appendix).   
 

27. It is essential that consumers have the ability to understand the 
transparency of referral fee arrangements and to discern the quality 
standards of their supplier of legal services.  Section 1(g) of the LSA refers 
to public legal education as one of the regulatory objectives.  It would be 
reasonable to include education to consumers about commercial 
transactions such as referral fee arrangements within the ambit of this 
objective. The referral by an intermediary to a selected, monitored and 
audited firm that has tried and tested standards should be an adequate 
safeguard to ensure consumer satisfaction.  A firm that has the ISO 9001 or 
Lexcel quality standard can offer added consumer confidence.  It may be 
worth considering the development of a specific referral fee quality standard 
within ISO 9001 or Lexcel or indeed to create an entirely new referral fee 
kitemark. 

 
c. The role of referral arrangements in driving or inhibiting              

competition in the legal services market.     
 
28. The relaxation of regulation in relation to referral fee arrangements in 2004, 

urged by the OFT in the interests of the consumer, has enhanced 
competition in the legal services market.  Firms compete for appointment to 
the panel of a legal expense insurer who will not necessarily select a firm 
according to the level of referral fee they are willing to pay.  It is not easy 
to envisage how referral arrangements have inhibited competition.   

 
29. In an area of legal service such as will writing, where competition for 

solicitors mainly comes from unregulated non solicitor will writers who are 
freely able to pay referral fees, solicitors would be placed at a serious 
disadvantage if referral fees were abolished or capped.  In the area of will 
writing the level of referral fee reflects the role of the introducer in the 
process in addition to marketing costs. The bank‟s staff may discuss the 
basics of a will with the client, assist completion of basic documentation and 
give advice on the general (as opposed to the legal) aspects of making a 
will.   

 
30. Similarly, in the area of conveyancing, solicitors compete with licensed 

conveyancers who are able to use referral fee arrangements.  The OFT has 
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recently recommended (Gazette 25/02/10) that in order to address issues 
relating to conflict the government should consider legislation to regulate 
the payment of referral fees to estate agents but has stopped short of 
calling for a ban.  In a conveyancing transaction in addition to marketing 
costs the estate agent who introduces a client to a solicitor in return for a 
fee will be in regular contact with the client and will keep the process 
moving. 

 
31. In a currently fragmented (relatively) legal services market that is 

consolidating in a way that will „put consumers first‟ (to quote the title of 
the post Clementi White Paper) referral fees merely reflect the reality of the 
inevitable and healthy competition between providers of legal services. The 
benefit to the consumer will be that the most cost efficient, quality 
conscious and client facing firms will be able to provide the services that are 
in demand.   

 
d. Degree to which referral fee size reflects equivalent 

marketing/other costs. 
 

32. The answer to this question really depends on whether it is addressed to 
the LEI insurer or other intermediary or to the solicitor.  The former will 
have the actual figures and know the answer.  The latter will have taken the 
business decision that the cost of referral fees is a worthwhile spend of a 
budget that would otherwise be spent on advertising or other methods of 
gaining business, but measurement of the degree to which the one reflects 
the other will be an elusive calculation.  It is impossible for a firm that pays 
referral fees to know whether the BTE insurer/other intermediary will spend 
all of those fees on marketing or not.  It is equally impossible to assess the 
„degree‟ to which referral fee size reflects marketing/other costs.  There is, 
however, likely to be a strong correlation. 

 
33. In the personal injury area the cost of referral fees can exceed the cost of 

case acquisition through direct and other marketing methods. This equation 
is a matter for individual firms to balance according to their finances and 
preferences on how they wish to acquire new business.  In today‟s world of 
e-commerce methods of attracting new business there are a variety of 
methods that a firm can adopt in spending its budget to gain new business 
beyond the traditional marketing tool of reputation which is no longer 
sufficient on its own. Referral arrangements are just one of several methods 
of marketing costs to obtain new business.  The firm that pays referral fees 
to a LEI insurer may also use other marketing methods such as 
advertising/sponsorship/innovative promotional methods.   
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e. Feasibility and effectiveness of alternatives to referral fees as a 
means of obtaining work, such as direct advertising by law firms, 
the establishment of legal firm marketing alliances, non-paid 
referral networks and/or quality assurance schemes. 

 
34. All of the above methods exist and are plainly feasible.  Their effectiveness 

can only be assessed by those who select their preferred method for 
obtaining new business.  As we have already made clear, we believe that 
referral fees are an effective means of obtaining work but that we also have 
direct experience of the effectiveness of advertising and other methods.  It 
is dangerous to generalise in this area where there are many variables.  If 
advertising is used much may depend on the advertising agency/method of 
advertising selected.  The same applies to the effectiveness of block 
advertising by an alliance of law firms by methods that may or may not 
work depending on how well the alliance is run and the cost of 
membership.  Above all those who provide legal services today to 
consumers of all kinds - to individuals, to SMEs or to general counsel in 
large corporations - will not survive unless they remain alert, adapting their 
methods of gaining business to deliver quality results by means that are 
consistent with what the client wants.  It may be important to distinguish 
between the (so called) sophisticated and unsophisticated client when 
considering transparency of arrangements.  If the sophisticated referrer of 
business to a solicitor has appropriately appraised the legal market and has 
selected a quality supplier to assist an unsophisticated purchaser such an 
arrangement is of benefit to the consumer interest. (It should be 
remembered that the traditional methods of introducing business to 
solicitors without the payment of any referral fee is still the norm across 
the enormous variety of legal matters on which firms are consulted by their 
clients.) 

 
f. Risks and benefits for different stakeholders of a reintroduced ban 

on referral fees, including consumers, the legal profession and 
non-legal stakeholders such as claims management companies. 

 
35. To a large extent these issues have already been addressed in the earlier 

part of this response.  We believe that the benefits of transparent referral 
arrangements between intermediaries and solicitors who comply with the 
regulations far outweigh the risk of disadvantage to the consumer.  The re-
introduction of a ban (which would put the clock back to pre March 2004) 
would represent an unwarranted heavy approach notwithstanding the 
Jackson criticism of referral fees in personal injury cases.  Negative publicity 
about referral fees (the Daily Mail‟s recent criticism of referral fees between 
estate agents and solicitors) is clearly a risk to the reputation of legal 
professionals but should not be allowed to push policy makers and 
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regulators in the direction of a ban or a cap.  However controversial the 
subject of referral fees may have become in recent times, a steady resolve 
is required to understand and analyse the issues particularly from the stand 
point of the consumer (as the LSB Consumer Panel is doing by this 
exercise) before setting foot on the difficult and retrograde path of 
considering a ban/control.  We are slightly more circumspect in our views in 
relation to claims management companies who are now regulated  by the 
Ministry of Justice  but may represent greater risk to the consumer because 
their income is (as far as we are aware) solely derived from referral fees. In 
essence, it is important that if there were to be a reintroduced ban or a cap 
or some other form of regulation of referral fees, the same degree of 
control should apply across the variety of organisations that introduce 
business to solicitors using referral fee arrangements (see paragraph 86 of 
the Appendix). It would also be essential to undertake a careful impact 
assessment of the effect on consumers/solicitors/introducers of a 
ban/cap/other form of control if introduced.  

 
g.  Relevant parallels with referral and commission arrangements 

used in other sectors in relation to customer introduction. 
 

36. Payment for commission and other commercial methods of payment that 
recognise consideration for the introduction of business or for work done is 
commonplace in the modern business world.  The financial services market 
is probably the best example (insurance broking/stock broking/investment 
services).  No doubt the FSA consumer panel and the main Consumer 
Organisations have long experience of the issues and risk/benefit 
measurements required to protect the consumer.  In our view it is in 
keeping with the marketplace, into which the provision of legal services is 
currently being steered by the ABS reforms in October 2011, that referral 
fees should continue to form an integral part of the everyday methods of 
doing business, suitably controlled by proportionate regulation. 

 
 

9 March 2010 


