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Legal Services Consumer Panel Call for Evidence on Referral Arrangements 
Response from the Council of the Inns of Court (COIC) 

 
 
 
 
 
 
 

 
COIC welcomes the Legal Services Consumer Panel decision to focus on the issue of 
referral fees as its first major project.  COIC is against the use of referral fees and 
regards such fees as being both against the consumer interest and the public interest. 
 
COIC is the representative body of the four Inns of Court and has drawn heavily on the 
contributions of Inns‟ members in framing this response.  
 
The Regulatory Background 
The Codes for barristers and solicitors differ in respect of their treatment of referral fees 
(details set out at Annex 1):  

 A barrister is precluded by the Bar‟s Code of Conduct from involvement in a 
referral fee arrangement, to preserve the independence of Counsel. 

 Solicitors have been permitted under their Code to pay referral fees since 2004.  
Crucially, however, the Solicitor‟s Code requires that referral arrangements must 
not compromise the independence or ability of a solicitor to act and advise in the 
best interests of a client [Rule 9]. 

It is notable that the Council of Bars and Law Societies of Europe (CCBE) Code of 
Conduct for European Lawyers, which governs professional contacts between lawyers 
within the European Community and the activities of lawyers working in member states, 
includes a rule banning referral fees [Rule 5.4].  The rationale for this rule is set out in 
the Commentary to the CCBE Code of Conduct: “This provision reflects the principle that 
a lawyer should not pay or receive payment purely for the reference of a client, which 
would risk impairing the client’s free choice of lawyer or the client’s interest in being 
referred to the best available service“. 
 
Referral Fees as they affect the Bar 
COIC‟s area of concern is in relation to lawyer to lawyer referral payments for provision 
of advocacy services.  Typically, this is where a Solicitor Higher Court Advocate (HCA) 
either makes a payment to the instructing solicitor as a reward for the work obtained or, 
in respect of publicly funded work, the instructing solicitor retains a portion of the legal 
aid fee as a referral fee when directing work to a Solicitor HCA.  Instructing solicitors are 
also pressurising members of the Bar to enter into referral fee arrangements, but the 
differing regulatory arrangements make solicitor to solicitor referral arrangements the 
particular cause for concern. 
 
Referral Fees and Publicly Funded Work 
The Legal Services Commission‟s (LSC) Unified Contract standard terms explicitly 
prohibit contract holders from making and receiving any payment (or any other benefit) 
for the referral or introduction of a client.  In addition, paragraph 11 of the Criminal 
Defence Services (CDS) Funding Order states that when performing legally aided Crown 
Court Work, no additional payment may be given or received other than the fees stated 
in the CDS Funding Order without prior authority by the LSC.  COIC considers that 
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referral fees constitute a breach of both the Unified Contract Standard Terms and 
paragraph 11 of the CDS (Funding) Order 20071.  (See Annex 2 for details) 
 
Privately Funded Work 
Referral fees are also a factor in privately funded cases.  In this sector, it is likely that the 
cost of any referral fee will be passed to the consumer.  If the lawyer receiving 
instruction is being required to pay a referral fee to the instructing solicitor and therefore 
losing income, fees are quite likely to rise to cover payment of a referral fee, potentially 
leading to an overall increase in the cost of legal services. 
 
In addition referral fees are highly unlikely to be in the consumer's interest, because the 
instructing solicitor has a financial interest in referring to the practitioner prepared to pay 
him the highest fee, rather than the most appropriate practitioner. 
 
Lord Justice Jackson, in his recently published Final Report2 on the Civil Litigation Costs, 
quoted the then Chairman of the Bar at the London seminar on 10th July 2009, who 
said: 
 
“Finally, a word about referral fees.  There is no concealing the fact that, in the field of 
publicly-funded criminal work, the ability to pay solicitors referral fees, when such behaviour 
would be treated by the Bar Standards Board as serious misconduct is a cause of serious 
resentment towards HCAs.  I therefore welcome the discovery by Sir Rupert that there 
appears to be a general view amongst solicitors on both sides of the fence that these are an 
unwelcome addition to personal injury costs which bring little benefit to either lawyers or 
clients.  I trust that the Solicitors Regulation Authority will now take note.” 

 
An Increasing Feature 
The incidence of referral fees appears to have increased in recent years, particularly in 
the field of publicly funded work, partly as a consequence of changes in LSC fee 
structures.  Since April 2007, it has become more attractive for defence solicitors to 
appear in court, Crown Court advocacy work having become more profitable than 
litigation work (publicly funded litigators‟ work having reduced by 30%as a result of the 
introduction of the Litigators‟ Graduated Fee Scheme).  Solicitors consequently sought to 
move into advocacy work and in order to maximise advocacy instructions, the charging 
of referral fees has become an increasing feature of the advocacy services market.  The 
incentive to use the Bar as a referral service for high quality advocacy clashes with the 
commercial imperative to earn extra through making referral fee arrangements with other 
solicitors firms – particularly given current economic pressures on solicitors‟ firms. 
 
Rationale for Referral Fees 
Referral fees are pitched by those who advocate them principally as a marketing 
initiative.  From a personal injury/claims management perspective, the argument is as 
follows: where referral fees are paid to management companies they are paid by way of 
an indirect marketing cost.  It is argued that: (1) it is cheaper for solicitors to pay referral 
fees to claims management companies than to engage in direct marketing to the public 
and (2) claims management companies are able, from their commercially advantageous 
standpoint, to exert influence upon solicitors „bidding‟ for their work to compel higher 
standards of service than they would otherwise achieve. 
 

                                                 
1
 NB: we note that the LSC is not yet entirely persuaded that referral fees breach the 

latter 
2
 The full Report highlights the adverse effects of such payments and recommends their 

abolition: [see reference at end of document for web link] 
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The best (indeed, the only) argument in favour of referral fees in general civil work is the 
„marketing argument‟, suggesting that consumer choice may improve through the use of 
referral fees by referring a client to solicitors most precisely matching the client‟s needs – 
particularly in cases where a client lacks the necessary judgment to make the decision 
himself.  However, this course of action merely represents the standard professional 
obligation not to take on work in which the practitioner is lacking the requisite 
experience, rather than the referral fee system.  For criminal cases, no argument 
recommends itself beyond the „client-matching‟ proposition, and the same proviso 
applies: practitioners who feel unable to represent a client when approached should 
obviously direct the client to a more appropriate advocate.  COIC fails to see why a basic 
tenet of professionalism should require payment of a fee. 
 
Evidence of the negative effect of Referral Fees 
Concrete examples are hard to come by given an understandable nervousness amongst 
barristers that to provide examples may jeopardise work flow.  However, the following 
example is symptomatic of the problems arising from referral arrangements, and 
evidence that instructing solicitors are exerting pressure on members of the Bar to 
contravene their Code and enter into referral fee arrangements: 

 “I was told of one case recently where two or three counsel instructed in a fraud 
case appeared at a preliminary hearing and announced to prosecuting counsel 
that they would not be appearing again because their solicitor(s) were 
demanding a cut of their fees.  This they refused to do and so returned the briefs. 
 It cannot be in the public interest or the interests of justice that briefs are 
returned by those who are thought the right counsel for the job and who have no 
doubt incurred some costs by reading into the case, work which will have to be 
repeated at public expense by the division 2 counsel” 

 
The negative outcome for consumers 
The obvious result of the use of a referral fee is that those who pay to be briefed are not 
selected on the basis of suitability, and are not competing on a level playing field with 
independent barrister advocates (who would be guilty of professional misconduct should 
they make any payment to a solicitor in order to receive work).  Referral fees thus risk 
impairing the client‟s free choice of advocate and act against the client‟s interest in being 
provided with the best available advocate, potentially denying access to the most 
appropriate advocate.  Further, if an advocate "buys" cases as a commodity, it calls into 
question both the reputation of their practice, and their ethical standards. 
 
Solicitors have thus turned from being providers to competitors with whom the Bar 
cannot compete on favourable terms, resulting in a rapid loss of income to the junior Bar.  
This change is anti-competitive and contrary to the public interest: reducing the 
independent Bar reduces public choice, undermines skill and corrodes the values of the 
entire criminal justice system. 
 
To summarise, referral fees deny consumers access to the Bar – the sole provider of 
specialists in high quality advocacy, and the only legal profession with a baseline of 
competence in advocacy assured through its assessment of advocacy skills at the 
pupillage stage.  The preservation of the distinct profession of barrister is in the interest 
of the public, because the barrister will defend those clients whom commercial legal 
outfits might ignore, as the barrister‟s duty is to the court, to assist in the development of 
the law and protect the needy.  Consumers need to know that in-house advocacy is not 
the only option; the access of high street solicitors to the Bar needs to be kept open. 
 
The disadvantage of referral fees to the consumer in publicly funded work is particularly 
stark.  The person standing trial is in a very vulnerable position, in urgent need of the 
best advice from the best lawyer available.  They will rarely be in the position to query 
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the choice of advocate chosen by the solicitor and will trust that the solicitor‟s sole 
motivating factor will be to instruct the most suitable advocate.  Permitting individual 
solicitors or firms to make personal profit risks hampering access to the independent 
expertise of the Criminal Bar of England and Wales. 
 
Referral fees in general terms increase the costs of litigation.  Whilst they are not always 
passed onto the lay client, cost remains cost.  In fact, in every case the cost is usually to 
quality of service.  Where solicitors have to pay referral fees they must, if the costs are 
not passed on, cut costs elsewhere in order to retain a commercial margin.  This is likely 
to entail either poor preparation and/or poor quality of service.  It is conceivable that it 
will also often mean that clients are not always matched with the most appropriate level 
of fee earner that their case deserves.  This argument applies across jurisdictions, it 
seems to us, whether general civil, family or crime. 
 
Referral fees in addition encourage the practice of competitive bidding for work, 
essentially encouraging the „selling‟ of clients.  The tendering process cannot be 
moderated by any effective method of quality control.  The highest bidder gets the work 
– regardless of whether they are the most suitable advocate. 
 
Criticism of Referral Fees 
There is increasing recognition of the consequences of insufficient enforcement of the 
rules designed to protect a solicitor's independence.  In November 2009, the Law 
Society announced that it would „make representations to government and the Legal 
Services Board that referral fees do not have a place in markets for legal services‟, and 
should be banned on the basis that referral fees „have the potential to limit access to 
justice and reduce the quality of legal services‟.  The Solicitors Regulation Authority 
(SRA) has also been publicly critical of the widespread use of referral fees and the 
impact that it has on the reputation of, and the public confidence in the profession.  It 
has, however, announced that rather than stamping out the practice of referral fees, it 
was forced by “generally unsatisfactory levels of compliance” to conclude that “a ban 
was impracticable” explaining that “the commercial imperative to use referral 
arrangements is too intense and their use too widespread”.  It is notable that the SRA 
website contains a statement made in 2008 by the then Chair of the SRA: “Solicitors 
who allow referral arrangements to undermine their role as independent advisers let 
down their clients and the profession. Public confidence in solicitors has been damaged 
by a number of recent cases in which solicitors have placed their own advantage above 
their clients’ interests. The SRA is determined to stamp this out.” 
 
The PIBA (Personal Injury Bar Association) is quoted in the Jackson Report as saying 
this: 
“So far as the Bar is concerned, [Referral Fees] are not allowed by the Code of Conduct.  We 
can see no benefit in permitting referral fees for solicitors either.  In many cases the referral 
fee is a substantial proportion of the costs required to conduct a case and it has led to cost-
cutting by solicitors and cases being insufficiently prepared to the detriment of Claimants.  
Referral fees mean that the solicitor who conducts the case is the highest payer but not 
necessarily the best solicitor for the Claimant.  The market is driven by who pays the most, 
not who provides the best or most efficient or cheapest service.  There is no doubt that 
referral fees have fuelled the costs war…We can see no public interest in retaining referral 
fees on competition or economic grounds.  They often result, in our view, in poorer quality 
service at a greater price and they do nothing to enhance competence or quality.  There are 
undoubtedly some firms who pay referral fees and maintain high standards, but this is in 
spite of not because of referral fee.  There was competition between solicitors prior to the 
introduction of referral fees.  We do not advocate banning of advertising by solicitors and we 
encourage the Law Society to advertise a provision of easily accessible information to the 
public about services solicitors can provide in every locality.” 
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Jackson LJ‟s views are also worth quoting since, although they do not migrate easily to 
criminal and general civil work, they do anticipate the implications on other areas: 
“In very many cases, though not of course all cases, referrers simply refer cases to the 
highest bidder.  That is in no sense matching case to solicitor or remedying the information 
asymmetry.  On occasions it leads to clients being sent to the wrong solicitors with potentially 
damaging results … The effect of allowing referral fees is that clients now have less choice 
than they would if referral fees were prohibited.  The normal effects of competition are 
distorted in the context of personal injuries litigation, because the clients generally do not pay 
the costs.  Those costs may be paid by the other side or they may be borne by the client’s 
own solicitor (if the case is on a CFA and is lost).  Under the present regime, solicitors are 
not competing to get business on price.  Nor are they competing on quality of service.  They 
are usually competing to see who can pay the highest referral fee.  Such competition is not 
beneficial to claimants or indeed to anybody else, apart from the referrers.  Where cases fall 
under the fast track fixed recoverable costs scheme in CPR Part 45, the amount of costs 
available is a fixed sum.  The more of that sum is paid to the referrer, the less are the 
resources available to devote to the handling of the case.  In the context of fixed costs the 
effect of referral fees is either to drive up the level of fixed costs or to drive down the quality 
of service or both.” 
 

On 25 January, the House of Commons Public Accounts Committee reported on the 
Legal Services Commission‟s handling of legal aid funds and commented as follows: 
“The Committee was concerned about the impact upon the quality of publicly funded 
advocacy of an increased number of solicitors conducting defence work at the Crown Court.  
They were also concerned about the impact that this increasing used of solicitors in the 
Crown Court would have upon the long term sustainability of the junior Bar”. 

 
COIC’s observations on the key areas for investigation identified by the LSB 
Consumer Panel 
Positive and negative outcomes for consumers due to referral arrangements: 
COIC strongly felt that the negative outcomes for consumers from the retention of the 
system of referral arrangements far outweigh any potential benefits.  The arguments in 
favour of such arrangements are felt to serve those who advocate them better than they 
might serve any consumer. 

a) The feasibility of consumer safeguards: COIC considered that transparency of 
any referral arrangements could moderate the effects of the risks to consumers 
but only to a limited extent.  No reliable or workable safeguards presented 
themselves. 

b) The role of referral fees on competition: We felt that referral arrangements 
could only have a negative impact upon competition.  Since there remained the 
risk that work would be referred to the highest bidder it was strongly felt that the 
market could be dominated by those in the strongest commercial positions.  This 
would have the effect of marginalising often accomplished and skilled but less 
economically powerful firms of solicitors and thereby reducing competition. 

c) The degree to which referral fees reflect equivalent marketing costs: The 
argument that referral fees were simply an alternative to marketing did not find 
any firm support.  Whether the cost of direct marketing was comparable with the 
cost of referral fees was difficult to assess without access to better data.  

d) The feasibility of alternatives to referral fees as a marketing tool: The 
prohibition on advertising by solicitors was lifted by the Law Society in 1987.  
There was no reason that could be identified why direct advertising by solicitors 
and other sorts of promotion through the Law Society could not meet the need for 
solicitors to educate the public about their services.  Referral fees were seen to 
be an inferior method of achieving much less visibility for individual firms of 
solicitors. 
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e) The risks and benefits to stakeholders of a ban on referral fees: A ban on 
referral fees was unlikely to cause any significant or long-lasting damage to those 
agencies that employed them.  Whilst for some it may provide a small revenue 
stream and for others a source of advertising, the ban would not affect the core 
business of most competent firms. 

f) Relevant parallels with referral arrangements in other business sectors: 
Commission arrangements in other sectors were not seen to be a useful parallel 
with the legal sector.  The legal profession as a whole retains a duty insofar as 
litigation is concerned to the Court and to the client that go beyond the 
comparable duties in other sectors.  Referral fees were felt to be generally 
incompatible with the duties imposed upon lawyers or at the very least risked 
incompatibility with those duties. 

 
Solution 
Transparency and regulation of referral fees will not sufficiently overcome the problems 
outlined here.  Requiring disclosure of referral fees is not a workable solution: the 
consumer is unlikely to know whether his fee differs from the norm, or if a lower fee 
represents best value or merely reflects a block contract arrangement.  In publicly 
funded work, a person charged with an offence (often in a particularly vulnerable 
position) will be guided by the solicitor regardless of whether he is told a referral fee is 
being paid by the chosen advocate.  The only way to protect the consumer is to ensure 
that there is no benefit payable to the solicitor by the advocate he is instructing, 
encouraging the solicitor to choose the most appropriate advocate without financial 
incentive. 
 
Recommendation 
COIC favours a prohibition on referral fees.  We recommend that the LSB issues strict 
guidance and advice encouraging the regulatory arms of both solicitors (SRA) and 
barristers (BSB) to enforce a strict prohibition of referral fees, this is particularly critical in 
respect of publicly funded work.  All advocates supplying services under a public funding 
order should be expressly forbidden to pay for the privilege.  In addition, the Legal 
Services Board should also encourage the LSC to make it a requirement of the provision 
of an LSC contract to a solicitor‟s firm that referral fees are not allowed; and to make it a 
requirement of accepting a brief in the Crown Court for either barrister or solicitor that a 
referral fee must not be made. 
 
25 February 2010 
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Solicitors' Code of Conduct 2007 
 
Rule 1: Core duties 
A solicitor: 
 

 must act with integrity; 

 must not allow their independence to be compromised; and 

 must act in the best interests of a client. 
 
Rule 8: Fee sharing 
This section provides that solicitors are allowed to share or agree to share their professional 
fee with practising members of legal professions (in practice, other than a member of the 
English Bar practising in England and Wales given the prohibition on such arrangements in 
the Bar’s Code of Conduct). 
 

Guidance note 1 to Rule 8 states that fee sharing can have a variety of forms and includes 
relationships where a payment is made within a firm or to a third party by reference to a 
percentage of the fees charged to a client in respect of a particular case. 
 
Guidance note 2 states “sharing your fees within a firm or with other lawyers…does not 
represent a serious risk to your independence and is therefore permitted”. 
 
The emphasis therefore is that solicitors must maintain their independence when acting for a 
client; and generally fee sharing arrangements between lawyers (non barristers) are unlikely 
to affect the quality of advice, independence, integrity, and a solicitor‟s duty to act in the best 
interests of his client.  
 
Rule 9: Referrals of business 
This section allows solicitors to receive referrals of business from or make referrals of 
business to third parties.  Its purpose is to protect a solicitor‟s independence. 

“The rules governing referrals from third parties do not apply to referrals between lawyers” 
[Rule 9.01 (3)]. 
 
However, Rule 9.02 (h) states: “You must not enter into a financial arrangement with an 
introducer for the referral of clients in respect of criminal proceedings or any matter in which 
you will act for the client with the benefit of public funding”. 
 
The purpose of this exception is that where criminal proceedings are taking place or public 
funds are involved there is a higher duty or emphasis on protecting the independence of the 
solicitor to what he considers to be in the best interests of the client without any influence 
from a third party whether lawyer or otherwise. 
 
This point is highlighted by Guidance note 4 to rule 11 (Litigation and advocacy) which 
states: 
 
“When acting for a client requiring advocacy services you should always consider whether 
the interests of the client would be best served by you, another lawyer from the same firm or 
another advocate providing these services. Factors to be taken into consideration include the 
nature and complexity of the case, your experience and ability, the cost of the advocacy 
service and the nature of your practice”. 
 
“A solicitor who obtains a fee from advocate X to instruct only advocate X, may find it difficult 
to take any of these considerations into account, and instruct advocate Y (who is best suited 
for the case), if the referral fee is a significant factor in assisting the solicitor in running a 
viable business.” 
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Code of Conduct of the Bar of England & Wales (8

th
 edition) 

 
Part I – Preliminary - General purpose of the Code: 
Paragraph 104 (a) (1) of the Code states that a barrister is, in particular, “to be 
completely independent in conduct and in professional standing as a sole 
practitioner”. 

Part III - Fundamental Principles 
To this end a barrister “must promote and protect fearlessly and by all proper and 
lawful means the lay client's best interests and do so without regard to his own 
interests” [Paragraph 303 (a) of the Code]. 
 
And a barrister “owes his primary duty as between the lay client and any 
professional client or other intermediary to the lay client and must not permit the 
intermediary to limit his discretion as to how the interests of the lay client can best be 
served” [Paragraph 303 (b) of the Code]. 

To give effect to the general duties of a barrister, Paragraph 307 of the Code states: 

“A barrister must not: 

(a) permit his absolute independence integrity and freedom from external 
pressures to be compromised; 

(b) do anything (for example accept a present) in such circumstances as may 
lead to any inference that his independence may be compromised; 

(d) give a commission or present or lend any money for any professional 
purpose to or (save as a remuneration in accordance with the provisions of this 
Code) accept any money by way of loan or otherwise from any client or any 
person entitled to instruct him as an intermediary; 

(e) make any payment (other than a payment for advertising or publicity 
permitted by this Code or in the case of a barrister in independent practice 
remuneration paid to any clerk or other employee or staff of his chambers) to 
any person for the purpose of procuring professional instructions;” 

 

CCBE Code of Conduct for European Lawyers 

 
 



ANNEX 2 

 9 

 



 

 10 

References: 
 
Civil Litigation Costs Review: Final report by Lord Justice Jackson (December 2009) 
http://www.judiciary.gov.uk/about_judiciary/cost-review/jan2010/final-report-140110.pdf 
 
House of Commons Public Accounts Committee The procurement of legal aid in 
England and Wales by the Legal Services Commission (2 February 2010) 
http://www.publications.parliament.uk/pa/cm/cmpubacc.htm 
 

http://www.judiciary.gov.uk/about_judiciary/cost-review/jan2010/final-report-140110.pdf
http://www.publications.parliament.uk/pa/cm/cmpubacc.htm

