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The CLC’s response to the Legal Services Consumer Panel 
Investigation into Referral Arrangements 

 
 
 
Introduction 
 
1.  The Council for Licensed Conveyancers (the CLC) was established under the 

provisions of the Administration of Justice Act 1985 as the Regulatory Body 
for the profession of Licensed Conveyancers. As set out at section 28 of the 
Legal Services Act 2007 the CLC must, so far as is reasonably practicable, 
act in a way -  
(a) which is compatible with the regulatory objectives (set out at section 1 

of the Legal Services Act 2007), and 
(b) which it considers most appropriate for the purpose of meeting those 

objectives.  
 
2. Further, the CLC must have regard to - 
            (a) the principles under which regulatory activities should be transparent, 

accountable, proportionate, consistent and targeted only at cases in 
which action is needed, and 

 (b) any other principle under which regulatory activities appearing to it to   
                        represent the best regulatory practice. 
 

The purpose of the CLC 
 
3. To set entry standards and regulate the profession of Licensed Conveyancers 

effectively in order to: 

 secure adequate consumer protection and redress; 

 promote effective competition in the legal services market; and 

 provide choice for consumers.  
 
4. The CLC welcomes the opportunity to respond to the Legal Services 

Consumer Panel‟s Investigation into Referral Arrangements. 
 
The CLC’s Preliminary Position  
 
5. The CLC has this month published its Interim Report and Conclusions 

Referral from Third Parties – Provision of Costs Information available at 
http://www.clc-uk.org/.  The provisional conclusions were that whilst (as 
explained below) appropriate rules and guidance are in place for the 
protection of consumers the CLC expected each Practice  

 to review its arrangement with Third Parties to ensure the way 
in which they are made is consistent with the spirit of the CLC‟s 
Rules and Guidance; 

 specifically to prohibit Third Parties from asking for or 
accepting the payment of legal fees (whether described as 
non-refundable or otherwise). 

 
6. The Report further stated that the CLC will review its position on the 

interrelationship between introducers and licensed conveyancers and the 
provisional conclusions reached following the publication of the OFT market 
Study on Home Buying and Selling and the review of referral fees by the 
Legal Services Consumer Panel with a view to publishing a final report. 

http://www.clc-uk.org/
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7. The OFT did of course publish its Market Study Home buying and selling on 

18 February 2010 which concluded at paragraph 6.51 that “some consumers 
believe that the estate agent may favour buyers from whom they stand to 
earn additional income. The evidence therefore suggests that there is more 
than a theoretical risk of a conflict arising and that the fees being earned by 
estate agents from referring buyers to other services could be adversely 
impacting on the impartiality of the advice being provided to sellers.”   

 
8. The OFT stated (paragraph 6.62) “We do not at this stage have sufficient 

evidence to say which of the possible remedies would be proportionate. We 
are nonetheless sufficiently concerned to recommend that Government 
consider a statutory response to the issue, perhaps as part of its review of the 
future of estate agency regulation.”  

 
9. The CLC agrees with those conclusions.  

 
!0. As we have made clear, the CLC regulates a small sector of legal services 

market.  We have not reached a concluded view about referral arrangements 
and in particular whether referral fees should or should not be banned.  
However, we believe that the concerns raised by referral arrangements which 
the Consumer Panel is investigating are part of a broader issue as to the 
relationship of different providers in the home buying and selling market and 
their impact on consumers.  

 
11. We note the assessment in the OFT Market Study that about 80% estate 

agents have submitted themselves to some kind of regulation and are still 
able to earn commission in the range 1.4-1.8% sale price.  All lawyers must 
be regulated and comply with their regulators‟ minimum requirements for 
indemnity insurance.   In taking all, or substantially all, the risk resulting from 
a particular transaction and the consequential costs, the lawyer earns 
between a fifth and a quarter of the revenue earned by the estate agent. We 
believe the disparity in the returns and responsibilities of respectively estate 
agents and lawyers needs external intervention so it can be corrected in the 
interests of consumers.  

 
12. We are aware that there is a view that licensed conveyancers should adopt 

similar rules to solicitors on the issue referral arrangements. The Solicitors 
Regulation Authority requires solicitors (paragraph 9 Code of Conduct) to 
enter agreements with those referring matters to them which contain specific 
terms and to ensure that the referrer complies with that agreement.  The CLC 
is concerned that such a requirement puts an unduly heavy burden on the 
solicitor.  The CLC‟s approach has been to require the licensed conveyancer 
to disclose to the client the fact of the arrangement and any sum to be paid 
(Guidance Note 6 – Disclosure of Profits and Advantages).  We believe that 
the regulator and not the lawyer should ensure that the estate agent complies 
with any rules or regulations relating to referral arrangements. 

 
13. We agree the issues highlighted by the OFT Market Study as to the possible 

(and sometimes contradictory) effects of referral arrangements (paragraphs 
6.20-6.32). 

 
14. The CLC takes the view that the assessment of the impact of the referral 

arrangements needs to distinguish the payment of the referral fee from the 
relationships that such arrangements create. We believe there is a risk that 
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some relationships between some estate agents and some lawyers arising 
from referral arrangements may raise potential issues of conflict of interest. 
The question to be considered is whether a conflict of interest exists each and 
every time a referral fee is paid. If there is evidence that the potential for 
conflict of interest in conveyancing transactions exists in certain situations 
then it seems to us that the appropriate regulatory response should be to 
target those situations. Unless there is evidence that a conflict of interest 
exists each and every time a referral fee is paid, the reintroduction of the ban 
appears to disproportionate to the perceived risks. 

 
15. There may be justifiable cause for concern if the business model of a law firm 

is entirely dependant on referral arrangements from one particular source. 
However, the degree of concern is dependent on whether the referrer is part 
of the same group of companies in which case the risk of compromising the 
independence of legal advice given to the consumer is arguably much lower 
since there is an assured flow of instructions.  

 
16. The CLC is aware that some referral relationships place a great emphasis on 

measuring the quality of service provided by the lawyer so as to enhance 
customer satisfaction. Where such approaches are adopted it seems to us 
that the relationship created by the referral arrangements produces a positive 
outcome. We are not in a position to assess whether such relationships will 
remain unchanged if a ban of referral payments is imposed.  

 
17. Clearly a key consideration is the impact of referral arrangements in 

conveyancing on access to justice. The CLC is aware that emerging models 
of nationwide conveyancing services delivery have raised concerns for some 
particularly with regard to the survival of small practices and access to 
providers for consumers who wish to instruct local providers so they can 
receive a face to face service. Anecdotally the CLC is aware that some firms 
which currently do not pay referral fees are continuing to practise successfully 
in their respective sub markets.  This may suggest that the impact on access 
to justice is variable across the country.  

 
18. If a decision is taken not to reintroduce the ban on referral fees, the CLC is of 

the view that increased consumer education is required to ensure that 
consumers are fully aware that they are free to instruct the lawyer of their 
choice. A number of steps could be considered in supporting an enhanced 
programme of consumer education; for instance: 

 

 greater prominence is given to the disclosure of the referral 
arrangements by lawyers e.g. the disclosure is set out in a 
separate stand alone document which avoids the risk that the 
information is „lost‟ in the volume of documentation that is 
provided to the consumer; 

 

 the financial implications of the referral arrangements on other 
considerations throughout the transaction e.g. that one of the 
conditions of a referral arrangement is that third party providers 
are instructed who may not be the cheapest suppliers on the 
market. 

 
19. The CLC has not seen evidence that the size of the referral fee reflects an 

equivalent marketing cost in the conveyancing services market.  We have not 
identified any additional activities or costs incurred by estate agents which 
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result directly in the referral of customers to lawyers. The size of the referral 
fee is rather a reflection of the fact that agents are the gateway for many 
conveyancing transactions and the size of the fee reflects their level of 
influence in controlling the flow of work to a particular source.  

 
20. The CLC has no specific comments on the alternative routes for lawyers to 

obtain work other than referral fees, save that effective consumer education 
should empower consumers easily to find a lawyer to undertake the 
conveyancing transaction. The CLC is of the view that consumers should be 
actively encouraged to seek a lawyer at the same time as an approach is 
made to the estate agent after the decision to sell or buy their property. 
Lawyers have an important role in encouraging this change, possibly by 
starting to act for the buyer during the pre offer stage of the process. New 
business models will need to be developed to support the repositioning of the 
conveyancing services provided by lawyers. 

 
21. We are concerned that the effect of a ban on referral payments may be to 

drive such arrangements underground and make them harder to regulate for 
the benefit of consumers, particularly if there is no corresponding ban on the 
receipt of referral fees by estate agents.  The use of a cap on referral fees 
does not appear to be an attractive option since it is at odds with a principled 
approach to regulation (it will not be possible on a principled basis to argue 
why a cap should be set at one level and not either at a higher or lower level). 

 
22. We also note the suggestion about standardised referral arrangements but 

we consider such an approach to be too prescriptive and apparently in conflict 
with the shift to outcomes based regulation for lawyers.  

 
Summary 

 
23. We have in this response highlighted the different and sometimes 

contradictory evidence raised about Referral Arrangements.  We have 
reached no concluded views but suggest that one of the outcomes of the 
review should be to consider what further initiatives are taken to increase 
consumer awareness of their legitimate entitlements and expectations when 
they use conveyancing services. 

 
 
.  


