
SUBMISSION IN RELATION TO THE PAYMENT OF REFERRAL FEES 

 

 

INTRODUCTION 

I write this response as a practising barrister and therefore have to declare an interest 

in this subject since the practice of demanding the payment of referral fees in Crown 

Court cases is a real threat to the future of an independent criminal bar.  Solicitors will 

always be the first lawyer “instructed” by the client.  If they are permitted to sell the 

right to represent the client at a subsequent Crown Court trial it will be impossible for 

the bar to compete.  

 

 

OBJECTION TO REFERRAL FEES 

Despite my professional interest, I do have an objection that is rooted firmly in the 

public interest.  Every recent enquiry into the conduct of criminal cases in the Crown 

Court from Auld to Carter has concluded that the key to better preparation, expedition 

in the conduct of cases and better outcomes all round is continuity of representation.  

Carter introduced the concept of the “instructed advocate.”  The idea was that one 

advocate would take the case on at PCMH and follow it through all the way to trial 

and verdict.  That advocate would have responsibility for the necessary preparation 

and would be answerable for the conduct of the case.  The argument that such 

continuity was in the public interest was indeed unanswerable. 

 

The principle of the instructed advocate was enshrined in the Criminal Procedure 

Rules that prescribed very limited circumstances in which the instructed advocate 

could withdraw from the role he/she had undertaken.  Essentially, the instructed 

advocate may not withdraw unless the trial is fixed for a day when they are not 

available because of an existing commitment.  In that event they have to notify the 

court and the new “trial” advocate becomes the instructed advocate. 

 

The rules are significant not just because they are intended to promote continuity but 

because under the Carter regime for payment it is the instructed advocate who holds 

the purse strings.  It is absolutely clear that the concept of the instructed advocate is a 

key element on the pursuit of the overriding objective of the Criminal Procedure 

Rules.  It is not a commodity to be hawked around in the narrow pecuniary interest of 

the solicitor who happens to have been instructed first. 

 

 

THE CURRENT MISCHIEF 

What is now happening is that a solicitor is registering him/herself as the instructed 

advocate when they have no intention of conducting the case as far as trial.  They will 

then seek to sell on the conduct of the trial for a “kickback” of 20% or so of the trial 

fee.  There is no notice of withdrawal to the Crown Court, the trial advocate is treated 

as a late substitute to ensure the solicitor retains the purse strings.  Not only does this 

practice offend against continuity and good case management, it is a clear breach of 

the Rules.  This makes it all the more surprising that the LSC announced in November 

2009 that the practice as they understood it did not appear to be in breach of their 

contactors’ terms. 

 

 



THE CONSUMER 

The client of such a solicitor suffers in a number of ways.  The client faces an 

unnecessary and enforced change of representation when the solicitor sells on the 

representation at trial.  Such changes are stressful and worrying even when they 

happen for good reason.  The client also faces an unnecessary and enforced delay in 

his trial advocate getting to grips with the case.  Finally, the client will acquire the 

services of the advocate who was prepared to do the trial at the rate that leaves most 

money in the pocket of the “contractor.” 

 

A solicitor advocate on the south coast was distributing flyers to local solicitors 

advertising a willingness to undertake advocacy for a return of 20% recently.  The 

practice is not healthy competition; it is profiteering and is manifestly not in the 

consumers’ interest. 

 

I am grateful for the opportunity to comment on this practice and I hope to have been 

of assistance in this important enquiry. 
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