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Dear Sirs,  
 

REFERRAL FEES CONSULTATION 

 
I am writing in response to your request for evidence and would like to put forward my thoughts for 
your consideration. 
 
It may be useful to set out my background in relation to referral arrangements as it will show that I 
have first-hand knowledge and experience in the subject: 
 

 I am responsible for all risk and compliance matters within the firm; 
 

 I present referral arrangement seminars for a number of Law Societies around the 
country and not only impart my knowledge but also obtain feedback on the issues 
involved from attendees (I have been invited to speak at the Introduction and Referral 
Fees conference being run by CLT in April); 

 

 I advise law firms and claims management companies on their referral arrangements; 
 

 I advise law firms facing investigation by the SRA and hearings before the SDT where 
breaches of Rule 1 and 9 are involved. I was involved in a recent case, which took the 
SRA six years to investigate and had to be heard by the SDT over 8 weeks; 

 

 As a consequence of my work I met with Kevin Rousell, the Claims Regulator, where I, 
and Andrew Hopper QC, gave our thoughts on the problems in the referral arena and 
how these could be resolved; I now have a direct line to Kevin and discuss any issues I 
find directly with him; 

 

 I have been able to build up a library of referral arrangements that are clearly in breach of 
the current rules and I use these in my seminars as examples of what practitioners 
should be looking out for; 

 

 I have designed and developed a web-based risk and compliance software package that 
helps firms to meet their Rule 5 obligations (including a module on referral arrangements) 
and this is now being sold into law firms via my software company. It has received praise 
from indemnity insurers, LEXCEL consultants, law firms and PSU officers. 

 
   



I believe that the referral system is close to collapse, not only because the profession has voted 
overwhelmingly to ban them, and Lord Jackson has recommended they be scrapped in PI cases, 
but also because non-compliance by both law firms and introducers is rife; if my data is correct 
then 80% - 90% of referral schemes breach the rules in one way or another and if a harder line is 
taken on compliance introducers will be struck off by the CMR and law firms referred to the SDT. I 
suspect that Lord Jackson‟s recommendation will not be followed through due to the effects it 
would have on the claims industry and law firms, however, I believe enforcement would be 
reinforced (subject to the proposals being made by the SRA on outcomes based regulations and 
changes to the rules being implemented). 
 
It is clear that there is a real problem with referrals and much of this comes from introducers not 
understanding the rules under which the legal profession has to operate and the fact that law firms 
have to ensure introducers comply with the relevant parts of it; there is also a lack of 
understanding of the rules by law firms and those approaching the Professional Ethics department 
for guidance are not given the advice they need (a recent SDT case (9668-2007) involving 
referrals ended with the SDT saying, “The SDT accepted that the Law Society had not given the 
guidance solicitors needed and that such information and guidance that had been given was 
confusing, vague, unclear and contradictory”). 
 
Introducers are not at all receptive to firms that point out that their schemes are non-compliant and 
are not willing to make the relevant changes so they can accept work from them; many law firms 
are not familiar enough with the rules to challenge schemes and my evidence shows that even 
many top 100 law firms are members of schemes that breach the rules. 
 
Many large high street companies now refer work to law firms via web and telephone schemes, 
however, these are in breach of the rules and they are unwilling to make them compliant as the 
extra administration that would be required would then make the schemes unprofitable. 
 
It is clear from the Impact Assessment carried out by the Ministry of Justice in July 2009 that the 
regulation of referrals is unsatisfactory and this was reinforced when I met with Kevin Rousell; 
there are a number of key issues that need to be addressed: 
 

1. The rules need to be clearer and where this is not the case binding advice from 
Professional Ethics needs to be forthcoming; 

2. The Claims Regulator (CMR) believes in „light touch‟ regulation whereas the Solicitors‟ 
Regulation Authority (SRA) is seen as a „heavy handed‟ regulator; 

3. The CMR (as can be seen in the Impact Assessment) is frustrated that the SRA does 
not seem to be moving forward positively with compliance of the referral rules; 

4. The SRA relies on law firms to ensure introducers comply with the relevant rules but it is 
clear that law firms carry no weight with them and are unable to take work from them for 
fear of breaching rules. In my view law firms should not be left in a position of having to 
do the SRAs job for it! 

 
I believe that if referrals are to stay the only positive way forward is for the SRA to take more 
control of the process; I believe this can be achieved by: 
 

1. The SRA approving claims management companies as part of the approval process 
carried out by the CMR; 

2. The SRA producing a standard referral pack that includes an agreement between the 
introducer and the law firm, a letter that the introducer sends to the client and the law firm 
sends to the client informing them of the arrangement (or a paragraph that can go in initial 
letters) 

3. The SRA clarifying the rules relating to referrals made via the web or telephone; 
4. Making the referral rules more understandable and providing advice where clarity is 

required; a recent change to the Rule 9 guidance has left firms in a real quandary in that 
they are now expected to go quite deep into looking at whether the overall referral 
arrangement (for example, the costs involved) is in the client‟s best interests, this includes 



schemes where the client has already entered into an arrangement with an introducer 
(there is a question here as to whether the firm could find itself being accused of advising 
a client to breach a contract where it is found that it is not, in their view, in the interest of 
the client).   

 
I am of the view that the public will remain in harm‟s way until more positive action is taken by the 
SRA, but this cannot just be by leaving law firms to enforce the rules with introducers and taking 
action against law firms that unintentionally misinterpret the rules. The SRA (Chairman and Chief 
Executive) has stated in the past that it is unable to give clear advice to law firms, provide standard 
agreements, approve referral schemes, etc., however, it is my view that as a regulator it has the 
power to do all these things but chooses not to using economics and lack of resources as a 
reason for not doing so; investigating law firms and referring them to the SDT is not the long term 
solution to this problem, in fact it makes the matter worse as it damages (even more) the 
relationship between the regulator and those it regulates and leaves the public exposed.  
 
A recent SDT case (Rowe Cohen – vetting solicitors for the Accident Group) involving referrals 
took six years to conclude and cost in the region of £2.5million; at the end of the hearing the 
Tribunal awarded nominal fines and no costs to the defendants and was very critical of the SRA 
and in effect told them not to bring such a case again as it should be concentrating its resources 
on firms that are truly harming clients and need to be stopped. There are other cases currently 
going through the SRA/SDT process for technical breaches of Rule 9, and even though the firms 
have been given the „all clear‟ by PSU officers during routine monitoring visits are still then being 
pursued by the SRA with a view to going to the SDT; I am aware of the detail in these cases and it 
is clear that the firms have tried their best to comply and have sought advice which has not been 
forthcoming from either the SRA or Professional Ethics. These examples do the SRA much harm 
in the eyes of the profession as they give the impression that the regulator is going out of its way to 
show what muscle it has (could it be frightened for its future if it is not seen as being heavy 
handed?). 
 
I believe there are some massive opportunities for the profession and its regulators in the coming 
years but they must be seen to be working together to get to the common aim of providing a 
professional service that is well regulated and respected by the general public; the current light-
touch „noises‟ coming out of the SRA appear positive but they must turn into reality if this aim is to 
be achieved in the short-term. 
 
I would be delighted to assist the LSB further in this area if assistance were required.  
 
Yours sincerely, 
 
 
 
 
 
Brian Rogers 

Operations Director 
 
Direct Line: 0161 827 1804 
Direct Fax: 0161 839 0566 
E-mail:  brian.rogers@lhs-solicitors.com 


