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Bar Standards Board response to 

LSB Consumer Panel Investigation into Referral Arrangements   

 
Summary Position 
 

1. The BSB remains against the use of referral fees, either in cash or as a benefit in kind, and 

wishes to maintain their prohibition for the Bar and encourage their prohibition for other 

lawyers too.  

 

2. The BSB regards the use of referral fees as against the public interest and, in particular, 

the consumer interest. 

 

3. The BSB views the use of referral fees as compromising the independence of lawyers. 

 

4. The BSB views the use of referral fees as at best a distraction and at worst an obstacle to 

lawyers‟ professional and ethical obligation to act in the best interests of the client. 

 

5. Where referral fees are currently permitted, the BSB deprecates the lack of actual 

transparency in their use, where clients are not usually aware they are a factor in the legal 

representation they receive. 

 

6. The BSB believes that the incidence of referral fees in the legal services market is a 

distortion of competition in that market.  

 

7. The BSB believes that the incidence of referral fees in the legal services market leads to 

an overall increase in the cost of legal services.  

 
 
Introduction 
 
8. The Bar Standards Board (BSB) welcomes the opportunity to comment on the Legal 

Services Consumer Panel Call for Evidence on Referral Arrangements. 

 

9. The BSB is the independent regulatory arm of the Bar Council and is responsible for 

regulating Barristers called to the Bar in England and Wales. It takes decisions 

independently and in the public interest, not prejudiced by the Bar Council's representative 

function. 
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10. The Bar Standards Board was established by the Bar Council in January 2006 to regulate 

barristers called to the Bar in England and Wales in the public interest. It took over the 

regulatory functions of the Bar Council and is responsible for: 

 

 Setting the education and training requirements for becoming a barrister; 

 Setting continuing training requirements to ensure that barristers‟ skills are 

maintained throughout their careers;  

 Setting standards of conduct for barristers;  

 Monitoring the service provided by barristers to assure quality;  

 Handling complaints against barristers and taking disciplinary or other action where 

appropriate. 

 

Its mission is to be recognised as promoting and safeguarding the highest standards of 

legal education and practice in the interests of clients, the public and the profession. 

 

Referral fees 

 

11. Referral fees are of great significance to the Bar. It is increasingly common, particularly in 

publicly funded work, for solicitors to offer work to barristers on terms that the barrister pay 

the solicitor a proportion of the barrister‟s fee. Although it is understood that referral fees 

are also relevant in other areas (such as when solicitors pay claims management 

companies, a matter referred to in Lord Justice Jackson‟s recent costs report, see 

paragraph [35] below) the particular importance to the Bar arises because of the practice 

of solicitors making clear that they will only offer work to particular counsel if counsel pay a 

proportion of the fee as a referral fee.  

 

12. The Bar has always opposed referral fees on the basis that they are contrary to the public 

interest.  This is mainly due to the potential adverse impact on clients: the introduction of 

any financial incentive to the selection of an advocate in a case has been seen as 

undesirable, compromising the fundamental duty under both the solicitors‟ and the Bar‟s 
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Codes of Conduct1 to act in the client‟s best interests and in a way that does not 

compromise lawyers‟ independence.  

 

13. The BSB‟s opposition to referral fees is not based on the potentially adverse impact that 

they have on barristers; the BSB‟s views are based on public interest issues.  

 

14. There are adverse consequences on competition due to the different approach in 

regulatory regimes to the issue between the BSB and the SRA. Any decision made by the 

LSB in relation to referral fees will have a cross market effect:  2 

 

15. Barristers should be instructed on the basis that they are the „best person for the job3‟ 

rather than the fact that they are prepared to pay the most in order to procure those 

instructions.  Similarly, solicitors should instruct the „best person for the job‟ rather than the 

person who is prepared to pay them the most. 

 

16. In addition, there is a lack of transparency in relation to the prevalence of referral fees; 

often clients have no idea that the services of their lawyer(s) may have been procured 

through the payment of such a fee.  Referral fees are often disguised either by terminology 

(they are often referred to by firms as marketing spend; however marketing tends to be 

speculative rather than a purchase of guaranteed work) or by being payment in kind (for 

example, a firm might offer volume instructions in return for free training of its trainees by 

chambers). Even though the solicitors‟ Code requires transparency, there is evidence that 

suggests clients often remain entirely ignorant of the arrangement. If, for example a 

barrister is prepared to accept work at 10% below the market rate, that saving should 

benefit no-one other than the client. The saving should not simply be pocketed by the 

solicitor. In the case of publicly funded work, it is the public purse that suffers: if, for 

example, the solicitor is able to procure (subject to the rules and contract terms of the 

Legal Services Commission) the services of a barrister for a rate at less than that set out in 

statute, the solicitor should not benefit by retaining the difference to the detriment of public 

funds and other likely beneficiaries of those public funds, for example single users of legal 

services in family cases.  

                                            
1
 Para 303(a) of the Bar‟s Code of Conduct and Rule 1 of the Solicitors‟ Code 

2
 If ultimately the BSB loses its arguments to maintain the prohibition of referral fees, the BSB would need 

to reconsider its own justification of its position, to be consistent with the Regulatory Objectives. 
 
3
 Best person for the job is used as shorthand to mean the person identified by the solicitor as being the 

most appropriate representative based on factors such as price, ability and the complexity of the case. 
There is likely to be a range of people who meet these criteria. 
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17. It may be argued by those who support referral fees that in other fields and businesses 

referral fees are permissible. But one crucial difference in the market for legal services is 

that an important part of the solicitor‟s duty is to advise the client on selection of counsel.  

The client who has instructed the solicitor is unlikely to be knowledgeable in choice of 

counsel and will rely on the solicitor to give the benefit of his or her expertise in making a 

recommendation. The client is entitled to the benefit of the solicitor‟s professional judgment 

in making that decision. It cannot be in the public interest that such advice to the client, 

and particularly consumers who are not sophisticated users of legal services, is not 

objective and impartial but tempered by the personal interests of the solicitor in preferring 

to recommend counsel willing to make payments to the solicitor for the recommendation. 

The client does not in any circumstances gain from this referral fee. What suffers is the 

interest of the client in receiving objective advice disassociated from the personal benefit 

to the solicitor.  

 

18. This particular issue is specific to the relationship between solicitor and counsel which 

arises in the market for legal services and does not arise in other areas where referral fees 

may be lawful. The payment of referral fees is in no sense in the interests of the consumer 

and has the potential to diminish the standing of lawyers in the eyes of the public. If 

referral fees rather than high quality advocacy services become further embedded in the 

system so that it dominates the choice of advocates in cases the quality of the advocacy 

services provided will decrease. This affects not only the clients but also the witnesses, the 

Court and the jury. 

 
19. It is hard to see what public interest is served by permitting referral fees, or what is the 

justification for a system which gives no benefit to consumers. 

 

20. Moreover, whenever a solicitor acts as agent for a client in instructing counsel, receipt of a 

referral fee from the recipient of instructions, if the referral fee is undisclosed to the client, 

is likely to be an unlawful secret profit when received by the solicitor, giving rise to 

remedies for breach of trust.  

 

Current Regulatory Situation 

 

21. The relevant provisions of the current Bar Code are paragraphs 307 (d) and (e) which 

state that: 
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“A barrister must not 

 

(d) give a commission or present or lend any money for any professional purpose to 

or (save as a remuneration in accordance with the provisions of this Code) accept 

any money by way of loan or otherwise from any client or any person entitled to 

instruct him as an intermediary;  

 

(e)  make any payment (other than a payment for advertising or publicity permitted by 

this Code or in the case of a self-employed barrister remuneration paid to any 

clerk or other employee or staff of his Chambers) to any person for the purpose of 

procuring professional instructions” 

 

22. The prohibition is designed to enable the barrister to act with absolute independence and 

integrity and free of external pressures or financial imperatives. 

 

23. The position for the Bar is complicated by the referral fee rules for the solicitors‟ profession 

and the regulation of them by the Solicitors Regulation Authority (SRA). The SRA rules 

allow the payment of referral fees provided that in doing so solicitors do nothing which 

would compromise their independence or ability to act and advise clients in their best 

interests. It was apparent, however, that following a 12 month monitoring and enforcement 

exercise by the SRA, non-compliance with the referral fee arrangements was widespread. 

Despite this, the SRA has resolved not to introduce a blanket ban on referral payments 

and instead intend to look at other means to control referral procedures. 

 

24. Payment of certain referral fees have been permitted for solicitors since their prohibition 

was removed in 2004. If a solicitor is prepared to accept a payment from a barrister, the 

solicitor creates a financial interest in the decision as to the barrister to instruct.  This in 

turn may create a potential conflict between this financial interest and the duty to act in the 

client‟s best interests4. 

 

25. It is argued in certain quarters at the Bar, that this inequality of regulation inhibits the Bar 

from competing for advocacy work with solicitors and from developing commercially 

competitive business arrangements through which to offer legal services.  Some strongly 

                                            
4
 Rule 1.04, possibly also compromising rule 1.02 (the duty to act with integrity and rule 3.01 (the duty not 

to act where there is a conflict between the solicitor‟s interests and the client‟s). 
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argue that the prohibition under paragraph 307 should be relaxed to enable barristers to 

make referral fee payments and „create a level playing field‟ with the solicitors‟ profession; 

otherwise, it is simply unfair to barristers to allow solicitors to pay and receive referral fees.  

Our approach is that the whole concept of referral fees is inherently wrong and that 

pressure should be put upon the SRA to introduce a ban similar to that placed on the Bar. 

At the end of last year, the Law Society also began to lobby the government and the Legal 

Services Board to ban the payment of referral fees by the legal profession. The Bar 

Council has also written to the SRA, the Legal Services Commission and the Legal 

Services Board raising these concerns and asking the SRA and LSC to take action to 

address the non-compliance by solicitors with the referral fee rules. 

 

26. As stated above, the present arrangements whereby solicitors can pay and accept referral 

fees potentially distort competition between different parts of the market for legal services.  

 

Possible Developments in Regulatory Position 

 

27. As referred to at paragraph 11 above, the BSB has been mindful that the legal services 

market has been and will be subject to significant change.  The Legal Services Act has 

created a legal market full of potential opportunity and the creative and entrepreneurial 

minded are looking at means to exploit the gaps in the market that have arisen and, as a 

consequence, are looking to push the boundaries of what is permissible under the Code. 

There have, over the last few months, been a number of queries from barristers or former 

clerks/practice managers with novel business proposals.  

 

28. The Standards Committee‟s Referral Fees Working Group is therefore undertaking a 

thorough review of the current relevant provisions in the Code of Conduct with a view to 

possibly amending or clarifying them in relation to these new developments, to research 

the evidence and anecdotal reports of incidents of referral fees, and to consider in 

particular new developments in the market for barristers where referral fees feature or may 

feature and therefore require clarification or remedial action.  In relation to the latter, this 

has particularly manifested itself in the growth in number of the third party „agency‟ models 

which provide administrative and clerking services to chambers for a fee but, in line with 

the traditional clerking function in chambers, also procure work for barristers. However, it is 

envisaged that even if new models are permitted the prohibition on payment of referral 

fees by barristers will remain. 
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Effect on Quality of Service to the Public 

 

29. Reports of abuse through referral fees have increased as the economic situation of certain 

solicitors and barristers has deteriorated in recent times.  This is particularly so in publicly 

funded matters and, within that, the Criminal Bar in particular.  Solicitors firms have, it is 

claimed, seen their income in publicly funded litigators‟ fees reduced by 30% since the 

introduction of the most recent litigators‟ graduated fees scheme.  This has caused an 

increase in the use of in-house advocates and freelance Higher Court Advocates (HCAs) 

by firms to create a fresh income stream from fees payable from the advocates‟ graduated 

fees scheme. In turn, the self-employed referral Bar has suffered from a reduction in the 

amount of work reaching it.  Both these schemes have a scale of fees relating to specific 

items of work5 which have been designed and agreed by both the professions and the 

Legal Services Commission (LSC). 

 

30. However, these economic pressures should not mean that referral fees should be 

permitted or their use ignored for the reasons referred to above as it would not be in the 

public interest to do so. The most appropriate advocates6 should be selected for their 

ability rather than on the basis that they will pay the highest fee to the solicitor to get them.  

Solicitors should similarly instruct the best person for the case rather than the person who 

is prepared to pay them the most.   

 
31. And yet, abuses are occurring in publicly funded cases: there are many reports that some 

solicitors are giving work to barristers only if that barrister accepts a percentage reduction 

on the fee payable for the particular work under that given instruction.  If the barrister pays 

back to the solicitor, for example, £20 of a £100 fee set in a statutory instrument for that 

work, the barrister would be deemed to be making a referral fee.   

 

32. Some might argue that there are no problems associated with what has been described 

above: barristers and solicitors are obliged only to take on what they are competent to do 

and if they accept work they cannot properly discharge the relevant regulators will 

prosecute them for professional misconduct. Similarly, clients are not aware if they have 

had a bad service unless they are either „repeat users of legal services‟ or something 

obviously goes wrong. If there have been relatively few complaints from consumers, this is 

                                            
5
 Set out in relevant Statutory Instruments – in barristers‟ case the Criminal Defence Service (Funding) 

Order 2007 
6
 See footnote 2 above 
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likely to be because clients are not aware that they have received bad service. There are 

two main reasons why this simplistic view is inadequate: 

 
33. Firstly in criminal legal aid cases, subject to availability (and of course competence to do 

the work in question) any solicitor is able to instruct the most appropriate barrister7 for the 

case in hand from any top set of chambers.8  The introduction of referral fees into the 

decision of the selection of the barrister means that there is an obvious risk that the 

financial kickback could become a key adverse factor in the decision 

 
34. The BSB has been made aware, for example, of how public funding in criminal cases in 

particular leads to a situation in which referral fees can have a potential adverse effect 

because of the payment system in place. This serves as a useful illustration of the actual 

risk of conflict that arises from referral fees.  

 
35. Secondly, payment of a referral fee by a barrister to a solicitor and/or receipt of a referral 

payment by a solicitor in a criminal case is arguably against both the LSC‟s Unified 

Contract Standard Terms9 and the CDS (Funding) Order 200710.  Both of these factors are 

relevant in another often reported abuse whereby firms „take control of the purse‟ in a 

criminal case.  The latest fee scheme provides that all the fees payable for a case goes to 

the principal advocate on the case, placed on the record as the „Instructed Advocate‟ (IA).  

It is the responsibility of the IA to pay the correct fee for any work done by any other 

advocate on the case (Substitute Advocate [SA]) to that advocate.  Much of the rationale 

for this arrangement is to ensure better case management.  In the past, the most costly 

cases were those that „cracked‟11 at the start of the trial or where trials were ineffective for 

other reasons and issues took time to resolve.  There are reports of firms ensuring that 

their in-house advocate becomes the registered IA on as many cases as possible even if, 

though reasons of ability there is no intention to conduct the trial if the case comes to trial, 

in order to take control of the purse of the case.  The solicitor IA will attend the Plea and 

Case Management Hearing (PCMH) where it is determined whether or not the case should 

go to trial. Should the case go to trial, it is referred out to a member of the self-employed 

Bar or a HCA.  

 

                                            
7
 See footnote 2, above 

8
 Although in principle the cab rank rule is disapplied from criminal legal aid cases because of the low level 

of publicly funded fees, 99% of criminal barristers continue to apply it in spirit and in practice because 
there is little practical alternative but to accept work at the prices the LSC is prepared to pay. 
9
 Paras 20.1, 20.2, and 20.3 

10
 Paras 11, 21(3) and 21(4). 

11
 Where the client changes a plea already made 
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36. This puts the firm in a position to negotiate fees down for the trial i.e. to ask for a referral 

fee back from the self-employed SA in exchange for the instructions and whereby the firm 

retains the difference in what it pays to that SA and what it receives in the position of IA in 

the case.  For example, a hearing may have a value of £100 specifically attributed to it in 

the statutory instrument setting out the funding scheme; the solicitor IA then offers it to an 

SA but only on the basis that the SA „pays back‟ a percentage of the value of the hearing, 

out of the £100 fee, in return for being given the instruction in the first place. As stated at 

29 above, the Unified Contract Standard Terms do not permit this; appendix 1 states: 

 

20.1  You must not: 

(a) make any payment, or provide any other benefit, to any other provider of publicly 

funded legal services for the referral or introduction (directly or indirectly) of any Client or 

potential Client to you; 

(b) make any payment, or provide any other benefit, to any third party specified by us in 

writing for the referral or introduction (directly or indirectly) of any Client or potential Client 

to you. 

 

20.2 You must not receive any payment or provide any other benefit, from any person or 

body for the referral or introduction (directly or indirectly) of any Client or potential Client by 

you unless the services to be provided unless the services to be provided pursuant to the 

referral or introduction are not services for which the Client or potential Client would be 

eligible under Access to Justice Act Legislation. 

 

20.3  Where you: 

(a) make any payment or provide any other benefit; or 

(b) receive any payment or any other benefit; 

in circumstances that suggest a possible breach of Clauses 20.1 or 20.2, the presumption 

shall be that the payment or benefit was made, provided or received in breach of this 

Contract and the onus shall be on you to show that was not the case 

 
37. This again means it is another scenario where selection of the advocate is dependent on 

the financial consideration of the referral fee received.  We have noted that the Law 

Society has also stated that this is arguably against the principles of active case 

management behind both fees scheme. The Consolidated Criminal Practice Direction 
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200712 is aimed at promoting effective cases through continuity but is being undermined by 

financial incentives.  It has been suggested to us that under the CDS (Funding) Order 

2007,13  in this situation, the IA unable to take the trial should return the case.  In all of 

these scenarios, the potentially adverse impact on effective case management could have 

a negative effect on the public purse through wasted resources and, in the worst case 

scenario, result in miscarriages of justice.  Both are not in the public interest. 

 

38. In effect, the way this works is that the solicitor gets control of the purse then subcontracts 

the work to another HCA in house or to a freelance HCA. HCAs can pay referral fees 

which go back to the solicitor but barristers cannot. 

 

39. Although there is perhaps more obvious incidence of referral fees in publicly funded cases, 

they remain no less a factor in privately funded cases too.  Lord Justice Jackson highlights 

some adverse effects in his recent final report „Review of Civil Litigation Costs‟14.  Jackson 

LJ focuses on referral fees paid in personal injury cases and recommends that the 

payment of such fees in such claims should be banned.  He comments that solicitors pay 

referral fees to claims management companies, before-the-event (“BTE”) insurers and 

other organisations to “buy” cases in such cases which then add to the costs of litigation, 

without adding any real value to it.  Jackson LJ emphasises that such a move would be in 

the public interest and benefit consumers and states: 

 

„under the new regime solicitors will compete upon the basis of which solicitors are 

charging the lowest success fees to clients, rather than which solicitors can pay the 

highest referral fees to claims management companies or before-the-event (“BTE”) 

insurers. Thus the beneficiaries of competition will be the consumers, not claims 

management companies, BTE insurers or similar bodies.‟ 

 

Jackson LJ also says that if his recommendations concerning personal injury referral fees 

are accepted, serious consideration should be given to banning, alternatively capping, 

referral fees in other areas of litigation. 

 

                                            
12

 Section IV.41.8 – “Active case management at the PCMH is essential to reduce the number of 
ineffective and cracked trials and delays during the trial to resolve legal issues.  The effectiveness of the 
PCMH hearing in a contested case depends in large measure upon preparation by all concerned and 
upon the presence of the trial advocate or an advocate who is able to make decisions and give the court 
the assistance which the trial advocate could be expected to give.” 
13

 Schedule 1, para 20 
14

 December 2009 http://www.judiciary.gov.uk/about_judiciary/cost-review/jan2010/final-report-140110.pdf  

http://www.judiciary.gov.uk/about_judiciary/cost-review/jan2010/final-report-140110.pdf


 
 

Page 11 of 11 

 

40.  The BSB favours a prohibition for the same reasons as enunciated above namely: 

 

i. The selection of lawyers for the case should be on the basis of their ability and 

not on the basis of how much they are prepared to pay for receipt of the 

instructions. 

 

ii. The client‟s best interests should be paramount: if lawyers are prepared to work 

at less than market rates, that benefit should be passed to the client rather than to 

the financial benefit  of one or other of the lawyers in the case.  

 
iii. The incidence of referral fees risks compromising the independence of lawyers 

and introduces potential conflicts and financial interests to the detriment of the 

effective performance of legal services. 

 
iv. The presence of referral fees risks distorting competition in the legal services 

market. „Who pays the highest referral fees‟ risks becoming the primary driver of 

the decision of which lawyers to use rather than competence. This then increases 

the overall cost of legal services to the consumers as lawyers will outbid each 

other to pay higher and higher referral fees and then pass on or seek to pass that 

on to the consumer in higher legal costs. 

 
v. In this jurisdiction we are fortunate to have barristers and solicitors who operate to 

high standards. The effect of referral fees on the quality of our advocates whether 

they are Barristers or Solicitors will serve, increasingly, to undermine the high 

standards that have been maintained. 

 

Summary 

 

41. The LSB should support a prohibition of referral fees and the BSB intends to continue to 

promote such a result. 

 

Bar Standards Board 

February 2010 

 


