
 
 

LSB – Investigation into Referral Arrangements 
 
Aviva Response 08/03/2010                                                  Page 1 of 8   
 

Legal Services Board  
Investigation into Referral Arrangements 

Aviva Response 
 

Foreword 
 
Aviva are the UKs number one and the world's fifth largest insurer, employing around 
54,000 people across the world. Currently we have a 15% share of the UK insurance 
market, and in 2008 handled over 75,000 personal injury claims made against its 
policy holders, therefore we are a major user of the England and Wales Civil Justice 
system. 
 
Aviva believes that costs must be proportionate to the complexity and value of the 
claims. Unfortunately the present level of legal costs on personal injury claims is 
disproportionately high in some part due to the level of referral fees paid on low value 
personal injury claims.  
 
We advocate the banning of referral fees as they provide no discernible added value.  
The payment of referral fees has increased legal costs unnecessarily. The above 
inflationary increases in solicitors’ hourly rates and failure to reduce legal costs have 
led to rising levels of referral fees being paid. The failure to control referral fees and 
legal costs has led to the disproportionate level of costs insurers now have to pay as 
identified by Lord Justice Jackson in his report and these costs are ultimately passed 
on to consumers in their insurance premiums.   
 
The current level of personal injury referral fees do not reflect the true cost of 
acquisition, as evidenced when compared to the marketing costs paid for other types 
of legal service or in financial product compensation claims.. 
 
To deliver benefits to consumers, referral fees cannot be banned in isolation but must 
be part of package of reforms including reduction in hourly rates and fixed costs.  
Aviva believes that there is near uniformed agreement from all users of the civil 
justice system that referral fees have to be banned or as a fallback capped to the true 
acquisition cost (less than £200).  
 
Aviva would be happy to assist in any further discussions on how to implement a 
ban, and start to rebalance legal costs in personal injury claims.  
 
 
Dominic Clayden  
Director of Technical Claims & Supply Chain 
Aviva UK General Insurance 
Rosso 1 
Surrey Street 
Norwich 
NR1 3DH 
 
Telephone: 01603 689937 
Email: dominic.clayden@aviva.co.uk 
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Key Areas of Investigation 
 
a) Demonstrable positive and negative outcomes for consumers due to referral 
arrangements, such as impact on access to justice, consumer choice of 
lawyer, quality of legal advice and independence of legal advice. 
 
Impact on access to Justice 
Claims Management Companies have arguably been successful in enabling those 
who have suffered injury to gain redress. They have played a strong role in educating 
the public about the remedies available to them. However this has been achieved at 
a significantly disproportionate cost.  
 
In the present climate where compensation culture is dominant, in our experience 
individuals are more than aware of their rights to claim compensation. Lord Justice 
Jackson in his final report agrees stating  
 
“I do not accept that referral fees are necessary for access to justice. Claimants with 
personal injury claims would be well aware of their right to claim damages, even if 
claims management companies did not exist. I do not accept access to justice was 
denied or restricted prior to 2004, when the ban on referral fees was lifted” 1 
 
In the modern communication age where in 2009 70%2 of population have access to 
the internet there should be sufficient information for claimants to identify solicitors 
conducting personal injury work via the internet, or through the Law Society 
advertising or through groups such as APIL or Mass who could provide a “sign 
posting service”. 
 
Referral arrangements if done well, provide consumers with access to good lawyers 
who specialise in personal injury work, as they are selected by people who regularly 
deal in this field as opposed to consumers who make a one off single purchase. BTE 
Insurers, Brokers, and Trade Unions will still refer their “clients” to appropriate 
solicitors even if no referral fee is paid. Therefore it is highly unlikely that there will be 
any impact on access to justice by the banning of referral fees. 
  
Consumer Choice of Lawyer 
Under the present system, most personal injury claimants are introduced to solicitors 
by Claims Management Companies, Insurers, Trade Unions etc. The claim is sent to 
the referrers “panel” who are specialists in personal injury work. This would continue 
even if no referral fee was paid. 
 
The impact of referral fees has led to a contraction in the personal injury legal market 
with many high street firms no longer undertaking personal injury work referring to 
those who specialise in the volume personal injury market. MASS readily accept that 
their members are large firms specialising in order to provide efficiency savings. They 
provide a nationwide service (frequently not geographically close to the claimant) and 
have invested heavily in IT and Case Management systems, so that they can provide 
a quality service efficiently and derive a profit from the recoverable costs, even after 
they have paid the significant referral fees.        
 
Therefore banning referral fees and making a commensurate reduction in the level of 

                                                 
1
 LJ Jackson “Review of Civil Litigation Costs – Final report” p 204 para 4.9 

2
 Office for National Statistics August 2009 
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costs would not impact on consumer choice of lawyer, as the present level of access 
to specialist personal injury solicitors would be maintained by introducers. 

Quality of Legal Advice 
In 2004, when the Solicitors Conduct Rules were amended to allow solicitors to pay 
referral fees, the level of referral fee paid on a personal injury claim was 
approximately £400, rising to £600 in 2007 and now fees in the region of £900 are 
not uncommon.  
  
Aviva’s view is that the best service to consumers is provided by our panel firms who 
have been selected for the quality of their service. This ensures that injured people 
have access to specialist personal injury solicitors who due to the large volumes of 
claims that they handle can provide a quality service economically, proportionate to 
the complexity of the claim.  This level of service will be maintained even if referral 
fees are banned.  
 
Increased Cost of Civil Litigation 
In 2007 the personal injury claims bill was £7bn3. Data from the Compensation 
Recovery Unit indicate that RTA claims accounted for 73% of all personal injury 
claims with Employers Liability  and Public Liability claims accounting for most of the 
remainder. 
 
The current level of referral fees is between £250 - £350 for credit hire claims, Fast 
Track personal injury £600 – £900, and Multi Track personal injury £1000 (and 
bespoke referral fees usually linked to profit costs.) We consider referral fees should 
be abolished as they drive up the cost of litigation without adding any value. In the 
alternative, they are evidence of excessive legal fees. However, the banning of 
referral fees cannot be done in isolation. If referral fees are abolished there must be a 
corresponding reduction in fees that the claimant solicitors charge. 90% of personal 
injury cases are handled within the Predictive Fees Scale. If referral fees of up to 
£900 can be paid within the fixed fee regime, this suggests the scale is currently too 
high.   
 
Likewise, the Guideline Hourly Rate used on cases above £25k is 30% higher than 
the £150 per hour paid to Defendant Solicitors by most Insurers. Professor Stephen 
Nickell, Chairman of the Advisory Civil Costs Council told LJ Jackson that “he had 
done some rough calculations which indicated that referral fees could explain the 
difference between those two rates”4 
 
Claimant solicitors efficiency savings have not resulted in reduced legal costs but 
have been passed on to the referrers in the payment of ever higher referral fees. 
These costs are ultimately passed on to consumers and businesses by way of their 
motor and liability premiums. A banning of referral fees and associated reduction in 
fixed fees and guideline hourly rates would result in a reduced costs bill and 
subsequently the amount of premium charged, to the benefit of all consumers. 
 
 

 

                                                 
3
 Claims Management Regulator 2007 

4
 LJ Jackson “Review of Civil Litigation Costs” p 196 para 2.4  
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b) Feasibility and effectiveness of possible consumer safeguards, such as 
consumer education, disclosure, consent, standardised referral agreements or 
a cap on referral fees. 
 
We do not believe consumer safeguards are likely to be effective on this issue and 
will simply add another level of bureaucracy, compliance will be difficult to achieve 
without significant expenditure. 
 
Rule 9 of the Solicitors Code of Conduct 2007 governs the referrals of business to 
and from solicitors. Under the present rules, before accepting instructions to act for a 
Client the solicitor must explain in writing to the Client that they have a financial 
agreement with the introducer and the amount paid as a referral fee. The Solicitors 
Regulation Authority in 2009 reported that they continued to see low compliance with 
regard to the disclosure of referral fees to consumers.   
 
The idea of obtaining the Client’s consent for the referral fee is fraught with problems. 
On a practical level, what would happen if the Client refused? It is unlikely a solicitor 
would refuse to act for them but the introducer would still expect a fee. Claimant 
solicitors would have to spend more time explaining the complex relationship 
between introducers and solicitors which would not be recoverable from the at fault 
party. It is therefore likely that any consent obtained would not be fully informed, as 
solicitors hurry through the various issues. 
 
If referral fees are not banned, then as a fallback position Aviva would support 
standardised referral agreements with a cap on the level of fees as preferable to the 
present position. However if solicitors are failing to comply with the existing rules it is 
unlikely they would comply with any new rules which would take time to embed. 
There is also a question over how compliance on the limit on referral fee would be 
achieved. A tight definition of what is meant by referral fee would have to be carefully 
drafted to ensure “disguised referral fees” (e.g. “profit sharing” or “marketing fees”) do 
not become a common occurrence as a way to get round the cap. In our opinion, it 
would be preferable to simply ban referral fees, in conjunction with a reduction in 
fixed fees and guideline hourly rates.   
 
 
c) The role of referral arrangements in driving or inhibiting competition in the 
legal services market.  
 
In 2001 the OFT when it investigated the legal profession before the ban on referral 
fees was lifted in 2004 felt that the consumers were unable to judge the quality of 
service because they had a lack of knowledge and experience of a service they were 
likely to only use once. By contrast they considered referrers would develop a good 
understanding of the services provided and would stimulate competition as solicitors 
competed to obtain work from referrers. There submission to the Jackson review in 
20095 indicates that their position remains unchanged.  
 
We agree that Competition is desirable in any market. However the competition in 
the PI market is distorted due to the presence of referral fees and the overall costs 
system. Solicitors do not compete on price or quality of service but on ability to pay 
the highest price for work referred. Furthermore the costs of a claim are paid by the 
loser, usually the defendant’s insurer rather than the claimant who therefore has no 

                                                 
5
 LJ Jackson “Review of Civil Litigation Costs” p 203 para 4.1  
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interest in the cost of bringing the case.  
 
Lord Justice Jackson concluded that if referral fees were banned then it would have 
no detrimental effect on competition6and we agree with that assessment. 
 
 
d) Degree to which referral fee size reflects equivalent marketing / other costs. 
 
Supporters of referral fees often justify there existence by maintaining they are simply 
advertising costs which if banned would exist in another form. However the current 
level of referral fees do not reflect the “true” acquisition cost. The current level of 
referral fees (£900 for a fast track personal injury claim) are significantly higher than 
the cost of making a referral incurred by many intermediaries, who as a result of 
activity within their prime market (trade unions, insurers, accident management 
companies, brokers, charities, garages etc) already have access to potential 
personal injury claimants.  
 
In 2009 the ABI commissioned a report by Oxera7 to investigate why defendant 
solicitors firms are able to operate profitably at £150 per hour while the Guideline 
Hourly Rate paid to Claimant firms was 30% higher. They concluded the 
differentiation between the two rates was due to claimant firms paying referral fees.  
 
As consumers are not responsible for paying their own solicitors costs, they found 
that solicitors were likely to be induced to a higher level of marketing (referral fees) 
spend than would be observed in competitive markets where prices and costs are 
constrained how much the consumer is prepared to pay. This constraint does not 
apply to the personal injury market as the cost of acquisition is passed onto the 
defendant by keeping hourly rates and fixed costs artificially high. These 
disproportionately high costs in personal injury claims are ultimately passed on to 
consumers in terms of motor and liability premiums.   
 
The level of marketing undertaken by solicitors in the personal injury market seems 
high when compared to other competitive markets. Oxera found that on motor  
personal injury cases worth between £1000 - £25,000 the referral fee of £900 
accounted for 40% of the legal costs recovered from the at fault party. This 
“marketing cost” is high when compared to other markets. For example coca cola 
spend 10% of their net sales on Advertising and Tesco 12%. 8 
 
Oxera also considered acquisition costs in financial services product compensation 
claims9, such as payments in respect of mis-selling of payment protection insurance, 
unfair bank charges or endowment policy mis-selling. In all these cases consumers 
can claim for compensation and frequently employ CMCs and solicitors to assist. The 
claims are similar to personal injury claims in that they require the provider to inform 
and persuade a consumer to seek compensation via their service. Secondly the 
compensation mostly is for small amounts (less than £5000). The fees incurred on 
such claims are principally the cost of marketing to acquire the claim and claims 
handling charges, these are usually paid for by the Consumer as a % of the 
recovered compensation. Oxera calculate that the mean average marketing cost on 
financial product compensation claims is 10% compared to 40% on personal injury 
claims. The key differentiation being that consumers have to pay all the CMCs costs, 

                                                 
6
 LJ Jackson “Review of Civil Litigation Costs” p 

7
 Oxera Consulting Ltd – ABI Research Paper No 15, 2009 “ Marketing Costs for Personal Injury Claims”. 

8
 Ibid p.31 

9
 Ibid p 32 
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therefore this level of referral fee more closely reflects the true acquisition or 
marketing costs.   
 
Oxera also considered the amount of referral fees paid for legal services other than 
personal injury claims. Like personal injury claims, consumers in these markets usual 
only make one “purchase” thus the marketing activity in the main focuses on 
attracting new customers rather than maintaining a relationship with existing 
customer. Oxera found the following referral fees were paid10 

 Basic single wills - £20 referral fee 

 Property trust wills - £70 referral fee 

 Uncontested Divorce - £75 referral fee 

 Conveyancing - £75 - £125 referral fee 

 Discretionary Trust Wills - £100 referral fee 

 Divorce Ancillary Relief - £150 referral fee 

 Employment Law - £300 referral fee 

The above types of service are similar to personal injury claims in that there are a 
number of firms competing to provide these legal services but unlike in personal 
injury cases, the consumer pays for such legal services and as such the marketing 
activities are constrained to the level which can be absorbed by the cost of the 
service that the consumer is prepared to pay. As in financial product compensation 
cases the referral fee more closely reflects the true marketing cost as it has to be 
sustained by the market.  
 
Finally as it could be argued that CMCs provide a public service in educating 
consumers on their rights, Oxera also compared the total spend on referral fees to 
government spend on public education campaigns11. Again the marketing spend 
when benchmarked against the government expenditure was high. For example the 
Government’s expenditure on anti smoking campaigns in 2007 -2008 was less than 
half the total level of advertising in the personal injury market over the same period. 
 
As outlined above there can be no doubt that the current levels of referral fees bear 
no correlation to the true marketing costs for acquiring personal injury claims. Many 
referrers already have access to personal injury claimants from their operation in 
other markets and spend far less than £900 in acquiring the claim. The current level 
of fees has been ratcheted up as solicitors compete for work not on service but ability 
to pay the highest price. Comparisons with other legal markets which are truly 
competitive indicate that the true acquisition cost is significantly lower, and is 
estimated at between £150 and £200.  
 
Aviva accepts that lawyers need to pay for marketing and some acquisition costs as 
part of their business model, but in reality this should be part of their overall business 
overheads and is largely factored into the hourly rates and fixed fees. 

 

 

                                                 
10

 Ibid p.35 
11

 Ibid p 38 
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e) Feasibility and effectiveness of alternatives to referral fees as a means of 
obtaining work, such as direct advertising by law firms, the establishment of 
legal firm marketing alliances, non paid referral networks and/or quality 
assurance schemes. 
 
After ten years of “compensation culture” consumers are well aware of their right to 
compensation following a motor accident, accident at work or in a public place. 
Consumer programmes and websites have further embedded the right to redress in 
the public psyche. 
 
In the modern online age information on the availability and identity of personal injury 
lawyers can be publicised via the internet, Law Society help lines and organisations 
such as MASS and APIL. 
 
BTE insurers and other introducers are still likely to refer their clients to solicitors 
even if payment is not received, with the access to a solicitor becoming part of their 
service proposition.  
 
Of course large solicitor firms already advertise directly themselves some spending 
significant amounts of money via their own marketing companies. There is nothing to 
stop smaller firms setting up marketing alliances, although arguably if the Law 
Society became more active in this area this may not be needed.  
 
In 2011 the Legal Services Bill will become law, dramatically changing the legal 
landscape. Alternative Business Structures will bring additional funds to the legal 
market, which where there is a commercial benefit will support marketing to secure 
personal injury work. 
 
As stated on page two of this response, following his year long review, LJ Jackson is 
in no doubt that referral fees are not required to ensure access to justice.  We like 
most personal injury solicitors (both claimant and defendant) share this view.  
 
 
f) Risks and benefits for different stakeholders of a reintroduced ban on 
referral fees including consumers, legal profession, and no legal stakeholders 
such as claims management companies. 
 
We perceive there are no risks for consumers of a reintroduced ban. If fixed fees and 
hourly rates are reduced to reflect the fact that excessive marketing costs /referral 
fees are no longer paid, the consumer should see an improvement in service as firms 
would have to compete on quality and not the level of referral fee they are prepared 
to pay an introducer. A reduction in legal costs which results in a reduction in claims 
spend will be passed on to consumers in their motor and for businesses liability 
premiums. 
 
The legal profession is also likely to benefit, even with reduced fixed costs and hourly 
rates. There are few risks for the legal profession with the market shifting to fill the 
acquisition gap. It is likely solicitors will have to improve their websites and other 
online marketing. However, significant volumes of work are still likely to be referred 
by previous introducers such as BTE insurers who offer access to solicitors as part of 
their service proposition.  
 
Claims Management Companies are most likely to be affected by the ban, although 
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perhaps not as significantly as may be thought. Since the Compensation Act 2006 
almost all intermediaries receiving referral fees must be authorized by the Claims 
Management Regulator unless they are exempt or already regulated. The main 
exceptions are those already regulated for claims management services such as 
legal practitioners and insurers but also charities, not for profit agencies and trade 
unions. Oxera in their ABI research paper13 commented that “only 55% of those 
applying for registration provided claims management services as their principal 
activity. The principle activity of other firms applying for registration covered a broad 
range from accident management (e.g. provision of credit hire and repairs) to 
insurance brokers.”  
 
If referral fees were banned it is likely that most referrers would refocus on their 
primary market. Claims Management Companies rather than securing claimants 
would reengineer their business models to provide other services such as claims 
management and may enter into closer relationships with lawyers when combined 
with the forthcoming Legal Services Act rules on alternative business structures. 
 
Finally it must also be noted that a significant number of general insurers and BTE 
insurers receive referral fees and generate significant revenue streams which would 
be lost in the event referral fees were banned. However, as long as the ban was not 
conducted in isolation but as part of a package of reforms including reducing hourly 
rates and fixed costs, then insurers would be prepared to forego this income stream 
in return for lower over legal costs. This would ultimately benefit consumers as a 
lower legal costs bill would be reflected in premiums. 
 
 
g) Relevant parallels with referral and commission arrangements used in other 
sectors in relation to customer introduction. 
 
Please see our answer to question d). It is our opinion that when compared to other 
legal services and claims for financial product compensation, referral fees paid for on 
personally injury claims are disproportionately high because they are not subject to 
market forces.   

                                                 
13

 Oxera Consulting Ltd - ABI Research Paper No 15, “Marketing costs for Personal Injury Claims” 2009   


