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THE LAW SOCIETY’S RESPONSE 
 

Introduction 
 
The Law Society is the representative body for over 140,000 solicitors in England 
and Wales. It negotiates on behalf of the solicitors’ profession, lobbies regulators, 
Government and others. It also works closely with stakeholders to improve access to 
justice for consumers. 
 
We welcome the opportunity to respond to the Legal Services Consumer Panel’s 
investigation and call for evidence into Will writing.  
 
Making a Will is an important decision which ensures that an individual’s wishes are 
carried out properly after their death. The drafting of a Will and administering the 
estate through probate can engage complex legal and financial areas, often involving 
technical issues of tax, trusts and property rights. 
 
Any problems in the drafting of a Will have the potential for the most profound 
repercussions for the bereaved, who may be faced with expensive and complex 
costs to resolve problems, be prevented from benefiting from the wishes of the 
person they have lost, and be faced with an uncertain and difficult process to seek 
redress at a time of great emotional difficulty. There is a clear need for effective 
regulatory provisions to ensure that where there is a problem, those affected can be 
recompensed, and the reasons for the mistake can be addressed and where possible 
prevented from recurring. 
 
Not all consumers who purchase Wills receive this protection, or are aware of its 
absence. Many of those who draft Wills are entirely unregulated; they are not subject 
to any regulation and are free, if they choose, to prepare Wills without any training or 
insurance protection. As a result some Will writers may not have the means to 
recompense an injured party to the full extent of their loss, which would severely 
undermine the efficacy of seeking redress.  
  
We believe that regulation should be introduced to remedy this omission. Such a 
regulatory framework should be based on the premise of: 
• quality training;  
• comprehensive insurance cover;  
• stringent ethical duties in order to provide adequate and proper protection for 

members of the public; and 
• suitable independent scrutiny and effective compliance.  
 
We have received reports for many years from solicitors highlighting problems their 
clients have experienced with unregulated Will writers. In a recent call for evidence 
we received 120 responses and we have outlined in this response some of the key 
examples we received. There are over 100 more individual examples which we 
would be happy to forward if it is felt this would further assist your investigation.  
 
As part of our work in this area we commissioned ICM Research to conduct a survey 
on behalf of the Law Society using a random sample of 1001 adults aged over 18 in 
the UK (excluding Northern Ireland). The fieldwork was carried out from 15 – 17 
October 2010 and this data therefore captures a very recent snapshot of the views of 
the public in general. The results are included at Annex A. 
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Defining Will writing 
 
In this response we use the phrase ‘Will writing’ to describe the activity that we would 
like to see regulated. By Will writing we are referring to Will drafting, estate 
administration, any probate or related work that falls outside what is currently defined 
as a ‘reserved legal activity’1. We believe that to avoid confusion all reasonable 
activities that would be carried out by a person providing Will drafting, probate 
activities or related services should become a reserved activity.  
 
In most situations, Will writers do not just offer to draft Wills, they will usually offer a 
variety of services including drafting a Lasting Power of Attorney and providing 
advice about care fees.  Even though these services do not fall within the current 
regulatory net there are aspects, such as the handling of money, which place these 
services within the anti-money laundering requirements. In this respect it is not clear 
what is a regulated activity and what is not, and this confusion needs to be 
considered when creating a regulatory framework. It is unlikely to be sufficient for 
regulation simply to cover Will drafting services alone. 
 

Will writing: The current situation 
 
The most important consideration when investigating Will writing is that of consumer 
protection. Even though Will writing is not a reserved legal activity under the Legal 
Services Act 2007 solicitors in England and Wales are subject to stringent regulatory 
requirements in order to protect the public.  
 
Solicitors operate within a thorough and tough regulatory system that includes a 
number of protective elements. Together, these help identify problems in the 
provision of legal services, prevent them from recurring, and act as a vital safety net 
for consumers when something goes wrong.  
 
For example, as part of the solicitor’s regulatory framework the following protections 
have been established:  
 
• An Enforceable Code of Conduct - The Solicitors' Code of Conduct, as enforced 

by the Solicitors Regulation Authority (SRA), ensures a quality service is provided 
and that solicitors must behave in the client’s best interest at all times. This 
means a solicitor found guilty of wrongdoing can be prevented from practising 
again and the client who suffers from the wrong-doing can be compensated. The 
Code also ensures if a firm becomes insolvent then the Wills of their clients are 
appropriately transferred to another practitioner or firm, and their secure storage 
maintained; 
 

• Training - Solicitors must complete compulsory training in Wills and probate as 
part of their qualifying requirements. The wider legal training and expertise of 
solicitors brings this additional benefit to a client, which is further bolstered by 
compulsory professional development training for all solicitors. In addition, a well 
trained solicitor can make clients aware of the myriad of interconnected issues 
raised by their Will, such as tax, trusts and tenancies. This can be an invaluable 

                                                 
1 Reserved legal activities is specified in section 12 of the Legal Services Act 2007 as the exercise of a 
right of audience, the conduct of litigation, reserved instrument activities, probate activities, notarial 
activities and the administration of oaths, all these terms are defined in detail in Schedule 2 to the Act.  
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additional benefit for a client, who may not know to raise these other related 
issues; 

 
• The Legal Ombudsman - If a client is unable to resolve a complaint about the 

level of service they have received with the solicitor in question, they may refer 
their complaint free of charge to the Legal Ombudsman, who holds formal powers 
to resolve it. The Ombudsman is independent from both the legal profession and 
the Law Society; 

 
• Compensation fund - Where a client suffers loss and hardship due to a solicitor’s 

dishonesty or failure to pay the client money that they have received, they are 
able to apply to the SRA for compensation. This compensation can reach up to 
£2 million, and can cover a diverse range of losses, including conveyancing costs 
such as taxes and mortgages, estate or trust funds and more general issues 
involving loss of client money or non-payment of professional fees; 
 

• Professional Indemnity Insurance - Solicitors must obtain professional indemnity 
insurance under compulsory Indemnity Insurance Rules. This provides the 
solicitor with cover for claims brought against them due to professional 
negligence in administering their practice. 

 
All these requirements ensure that consumers receive outstanding and necessary 
protection when the work is done by a solicitor. By contrast, whilst Will writers owe 
their clients a duty of care, they are not subject to any regulation but are free, if they 
choose, to prepare Wills without any training or insurance protection whatsoever.  
 
This is not to say that all Will writers are untrained or do not follow good practice, it is 
simply that there is no regulatory net to ensure good practice and there is thus a risk 
to the public that, whatever the position in law, a negligent Will writer will be unable to 
pay any compensation ordered by the court. Will writers who choose not to undertake 
professional training or to protect themselves and their clients by obtaining adequate 
insurance place their clients, particular the elderly and vulnerable, at great risk.  
 
Consumers often turn to solicitors to provide them with assistance and rectify the 
problems left by Will writers. However, in some cases there may not be a viable 
remedy if the Will writer has either disappeared or the expense of taking action 
against the Will writer outweighs the costs that have already been expended.  
 
Will writing therefore needs to be regulated to provide adequate protection for the 
consumer.  
 

Existing problems  
 
Drafting a Will is a complex activity and should not be undertaken by someone 
without training and knowledge in this field. What may seem like a straight forward 
Will may turn out to be complex once the correct questions are asked of the 
consumer. There may be children from a previous marriage, complicated family 
relationships, diverse investments and tax implications that may mean that detailed 
advice and planning are required. Professional skill is always required when drafting 
a Will and undertaking related services.   
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We outline below some of the evidence provided to us of common problems, 
including poor quality drafting, dishonesty, fraud, and significant costs, which arise 
due to the complex unregulated nature in which some inexperienced and unprotected 
Will writers are working and the detrimental impact these mistakes have had on 
clients and beneficiaries. We also note the considerable problems that arise from Will 
writers levying significant fees for storing Wills and charging up-front fees for 
administering the estate. It is clear from these examples that some unregulated Will 
writers can and do cause considerable detriment to members of the public, and this 
harm should not be ignored.  
 
 
Poor quality drafted Wills – We received a significant number of responses 
providing evidence of invalid Wills, or Wills that did not reflect the client's wishes.  
 
Example: 
 
“I took instructions from the named executors of Mr W’s estate. He had had his Will 
prepared by Will writers. Mr W had four children and a step son but had little or no 
contact with them. He instructed the Will writers to leave £10,000 each to his children 
and step son with the residuary estate passing to Mr and Mrs D who were his next-
door-neighbours and friends. They were the ones that provided meals for him, did his 
shopping, and took him to hospital. 
 
Upon being instructed, it was noted that the Will actually said that Mr W left “£10.000” 
to each of the children and step son. No words of clarification were used and the 
figures actually equate to ten pounds. We suspected that the children and step son 
wouldn’t be happy with £10,000 let alone £10 and therefore we approached the Will 
writers to seek their assistance with rectification of the Will. A satisfactory response 
was not received and we reported the matter to the Membership organisation which 
the Will writer was associated with and even to this date we have not received a 
reply. 

In the meantime, the children instructed their own solicitors who investigated the 
circumstances surrounding the signing of the Will. They contacted the two attesting 
witnesses who confirmed that W had signed in the presence of one of them and that 
the Will was then taken by the first witness to the premises of the second witness for 
them to sign. The Will was therefore invalid for want of proper execution. W was 
virtually blind (there was no blind attestation clause in the Will) and profoundly deaf. 
He was also very old. He had signed terms and conditions on the date of the visit by 
the Will writer which excluded all liability for incorrectly executed Wills. No formal 
instructions were given regarding the correct formalities save for mention in the terms 
and conditions which W had signed without reading. 

W’s intestacy therefore meant that my clients, and the two neighbours, receive 
nothing and indeed neither does the step son. We are currently involved in litigation 
against the Will writer.”  

Further Examples: 

We have further examples where problems have or could have resulted in: 

 
 



© The Law Society 2010  Page 7 of 20 
For information on alternative formats go to http://www.lawsociety.org.uk/accessibility.law 
 

 
• A client being threatened with losing the only home he had known and ending up 

so distressed he had a breakdown and was admitted to a psychiatric hospital; 
• A possible loss of £150,000; 
• No guarantee of any inheritance for the three step-children, which was not 

intended when the Wills were made; 
• Litigation to rectify the Will and the situation is exacerbated by the fact that the 

grandchildren are minors and therefore have to be separately represented 
through a litigation friend; 

• An order for rectification, which took quite some time and had all assets been in 
the husband's name the widow, who was seriously ill and had to move 
immediately to expensive residential accommodation, would have had real 
problems;  

• An application for a statutory Will which cost a thousands of pounds in legal fees 
and court fees; 

• The possibility of the whole property being sold to pay for care fees, thereby 
defeating the clients’ original objective.  

 

Dishonest practices – We have been provided with many different examples of 
Wills being advertised as cheap to make but have in fact ended up being significantly 
more than the advertised price, or where inappropriate selling techniques have been 
used.  

Example:  
 
“I advised a very distressed elderly couple in 2009. They had previously instructed a 
Will writing company to prepare Wills on their behalf.  A representative from the Will 
writing company attended our clients’ home in 2007 and took instructions from them 
in relation to preparation of their Wills. 
 
On the same day they signed a contract without it having been explained to them.  
Our clients believed that they were paying for their Wills to be drafted, and this was 
all they had intended to instruct the representative to do. They had in fact been mis-
sold an Estate Insurance agreement. They were not advised as to what the Estate 
Insurance was for, or what this entitled them to. They were told by the representative 
that the £2,100 they paid was for the Wills to be drafted, and for storage of the Wills 
until they died. They provided their credit card details to the representative at the 
initial meeting, who under the contract charged them £2,100 before she had even 
done any work for them. 
 
Our clients were also given the impression that the person they were dealing with 
was a solicitor, and this was not the case. The company's principal was a solicitor 
who it later transpired had been struck off the roll. 
 
Our clients were not kept informed as to the progress of their matter for months at a 
time, and they do not feel that the terms of their Wills were explained in sufficient 
depth. 
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Following the completion of their Wills, our clients received a letter on behalf of the 
Solicitors Regulation Authority, informing them that an intervention was being carried 
out in respect of the Will writing company. The letter advised them to remove the Will 
writers as executors, and to appoint new executors.  
 
Under instructions from our clients, I wrote a letter to the Will writing company, and 
received a response from another Will writing company (this is the guise under which 
the original Will writing firm is now trading). In the letter, the new Will writing company 
asserted that new Wills had already been sent to our clients, and that they had been 
executed and returned to them. This was a false assertion.  
 
I made a complaint on the clients' behalf to the Legal Complaints Service, who 
referred the matter for adjudication. The adjudicator upheld the complaint, and 
ordered our client to claim on original Will writer’s indemnity insurance to refund the 
£2,100 premium to our clients. In light of the distress and inconvenience as a result 
of this matter, not to mention the further expense of instructing us to sort this all out, 
they were also awarded £500 compensation”. 
 
Further Examples: 
 
Some other key examples of dishonesty which were reported, include:  
 
• An elderly lady thought she was rewriting her Will at a cost of £29. Subsequently 

she received a bill in excess of £1,000 which included a ‘lifetime storage’ charge 
of over £600. The company was also in the process of preparing a Deed of Gift 
for her to sign, which would have transferred her property to the beneficiary of her 
Will during her lifetime, which the client did not want to do;  

• Six days after an elderly client passed away the Will writer went and cleared her 
flat without consulting family/friends. The client had paid £1,100 to the Will writer 
for preparing the Will, even though her estate was valued at approximately 
£14,000; 

• A beneficiary's mother discovered that monies had been invested in an account 
in the sole name of the Will Writer Executor without any reference to the fact that 
it was held on trust for her daughter.  When requested to put matters right the Will 
Writer responded by visits and letters to the 16 year old beneficiary, she felt very 
intimidated and harassed.   

 
 
Storage Problems – We received a number of examples of clients being unable to 
locate their Will, as well as significant and/or ongoing charges for storage of the Will.  

Example: 

“I have recently prepared new Wills for a local couple.  The husband provided me 
with a photocopy of their previous Wills which were produced by a Will writing 
company.  He says a few months ago he received a telephone call from ‘another firm’ 
saying his original Wills had been found dumped in a field.  He now has no idea 
where the original Wills are or how to get hold of them. I have looked up the Will 
writing company and immediately came across an article which seems to verify this 
story.  
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The wife is terminally ill and rather than trying to track down the Wills we prepared 
new Wills for them as a matter of urgency.  Fortunately they did wish to alter the 
contents of the Will anyway, but even if they did not I would have recommended they 
make new Wills anyway in the circumstances to avoid the risk of never being able to 
track down their originals if the wife passed away”.  

Further Examples: 

Some of the examples sent include: 
 
• The Will costing £59, but there was a clause charging around £5 per month for 

storage and the client had to agree to pay this for years in advance.  The total 
cost of the storage agreed was around £450. The client died half way through 
that time period so the Will writer discharged the Will and sent an invoice for the 
remaining sums due, about £230 for storage which was not being utilised; 

• A client on wanting to revise his Will discovered that the Will writing firm he used 
had gone out of business and he could not locate his Will; 

• A client was invoiced by a Will writer £895 for what was described as a  ‘lifetime 
service’ which appeared to be a storage fee; 

• A Will writer charged £150 to make a Will but then set up a standing order of 
£149 per year for storage; 

• In one case a third party was paid a one off fee for storage of a Will and indeed 
stored the Will. However, the Will writer seemed to be receiving regular payments 
for storage of the Will despite the fact that the company who were actually storing 
the Will did not charge any regular fee, just the one off fee. 

 

Executorships – We are aware of Will writers naming themselves as executor 
without explaining this to the consumer, problems arising out of Will writers being 
named as an executor, and clients being charged up-front fees for administering the 
estate.  

Example: 

“Husband and wife made mirror Wills appointing each other as executor. If unable to 
act, our charity was appointed executor. The Wills were prepared by a Will writing 
company.  
 
On the first death we were contacted by a friend of the surviving spouse. We were 
told the Will writer had informed the surviving spouse that she needed to appoint him 
as executor of her Will. We were also told the surviving spouse was worried and 
unhappy about this, as she had appointed the charity to be her executor. 
  
I was able to confirm that we are able to act as executor, and that the instructions 
should come from the client to the Will drafter, not the other way round”. 
 
Further Examples: 
 
• A client instructed a Will writer who had advertised his services at £49 plus VAT. 

The client ended up issuing a cheque for £3,000 to the Will writing company as 
they had taken an advance on their probate fees; 
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• A Will writing company who had prepared the Will was instructed to deal with the 
estate administration. However, the client was extremely dissatisfied with the 
service and in particular the level of charging. There was an original charge for 
several thousand pounds for Wills, Lifetime Trusts, Powers of Attorney, and the 
costs of the estate administration. There were also serious gaps in the estate 
administration.  

 
 
 
Lack of information – Where the client is not provided with full and frank information 
about the services being provided and the charges for these services, or not being in 
a position where the client is able to make an informed decision about services.  
 
 Example: 
 
“A couple made Wills with the same Will writer and appointed him sole executor.  
This is despite the fact that they have three adult children. The husband was 
seriously ill at the time and died shortly afterwards.  His widow does not recall 
appointing the Will writer or discussing this with him and says she has no information 
from him with regard to his fees or terms of business. 
 
The only assets in the estate were a small ISA and the deceased husband's claim for 
compensation against the hospital in which he had been a patient.  This had been 
initiated before the deceased's death and was carried on by his widow and son 
afterwards without them realising that the Executor needed to be involved.   
 
The solicitors acting in the claim advised them that Probate would be necessary and 
approaches were made to the Will writer. He failed to cooperate and indeed involved 
himself in negotiations notwithstanding that solicitors had been instructed. 
  
Attempts were made to persuade him to renounce but he refused to do so and is 
failing to progress the application for Grant of Probate quickly, despite the urgency of 
the situation. 
 
Despite requests to correspond only with solicitors he continues to write directly to 
the widow and has caused problems for her and her son. We have advised the 
widow to make a new Will to remove him as Executor from her Will to avoid future 
problems.   
 
We have not been able to establish his charges.  Despite a request for release of the 
widow's Will he failed to comply although he did offer to destroy it for her. We have 
no evidence that he has any qualifications or indemnity insurance”. 
 
Further Examples: 
 
• Advertised Wills from £39 but paying a total of £900 after three visits of two hours 

each. Also an additional annual fee of £50 to cover storage for the Wills. The 
clients were not advised of the costs at their first meeting but only at the end; 
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• A client was visited by a Will writing representative at home where the client 

signed a direct debit authorisation. It was unclear to the client whether the 
representative had actually taken her Will instructions or whether it was just a fact 
finding appointment. The client did not receive confirmation of the cost of the Will. 
The client then heard nothing until making her own contact and was advised that 
a direct debit had been set up for £5 per month, increasing each year by 2.5% 
simply for storing her Will; 

• A client was surprised that the Will writers she had used did not inform her and 
her husband that the joint tenancy should have been split in order to maximise the 
protection of capital. She was told that she would be contacted by the Will writers 
for a yearly review but she has not heard from them; 

• A client responded to an advertisement and a representative from a Will writing 
company visited her at home.  All her credit card details were taken at the initial 
meeting but there was no discussion related to fees. The very day after the visit 
by the representative a sum of almost £1000 was taken off her credit card without 
her prior knowledge or approval. 

 
Fraudulent activity – We have come across a few examples of situations where an 
unregulated Will writer has acted fraudulently.  
 
Example: 
 
“We dealt with one estate from which a Will writer stole money. He was convicted of 
theft. He was also charged with fraud, the allegation being that he changed the terms 
of Wills by swapping pages after they had been signed, but he was not convicted on 
that charge.  
 
The Will that we have been dealing with left the residue of a Widow's estate upon 
discretionary trusts. The Will writer argued that as executor, the law allowed him to 
invest estate monies as he saw fit - including investing in his children's school fees, 
foreign property and cars. He had argued that he was intending to pay a share of the 
profits to the estate. The jury was not convinced and he was convicted of theft from 
the estate we are dealing with and several others.  
 
What is more shocking is that his wife is carrying on the business. We spoke to the 
probate registry and there is no power for them to block applications for probate by 
her, nor is there any method of us being put on notice when she applies for a grant. 
The Law Society of course does not have power to intervene, even though the firm 
holds a large Wills bank. It is interesting to compare this with the position had a 
solicitor been convicted in similar circumstances”. 
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Further Examples: 

• A cheque was drawn on the late client’s bank account five days after she died. 
The cheque was payable to a Will writing company. The cheque seemed to have 
been signed not by the client but in fact by the Will writer. The Police 
subsequently charged the Will writer with an offence of dishonesty. 

• A beneficiary provided evidence that the co-executors of an estate were removed 
based on the advice of the Will writer which left him as the sole executor. The 
client’s private banking portfolio was transferred into the Will writer’s name, there 
were disputes about purported gifts being made to the executor, allegations that 
the assets from the estate were used for personal benefit, and of fraudulent Wills. 

  

Costs - associated with making a Will and related services. 
 
Example: 
 
“Our client, an Executor of her father's estate, approached this firm following 
difficulties with a Will writing company. It seems that the company in question sent a 
flyer to her father, coincidentally shortly after his diagnosis of a terminal illness. The 
client and her father attended a seminar, following which an appointment was 
arranged.  
 
The adviser sold to our client's father a package of Wills, Lasting Powers of Attorney 
and Lifetime Trusts for himself and his wife at an inflated fee. Subsequently our 
client's father passed away and the Will writing company offered to act for the family 
in the administration of the estate. The sum of £2,500.00 plus VAT and 
disbursements was quoted. Our client and her siblings were the named Executors 
and oddly the Will writing company advised that the Executors needed to appoint the 
individuals from the Will writing company by way of a Power of Attorney to act upon 
their behalf.  
 
The service provided by the Will writing company in the administration of the estate 
seems to have been very poor with requests for call backs ignored and 
communication with our clients very poor. Eventually our clients were successful in 
arranging a meeting with the company. At that meeting draft Estate Accounts were 
handed over and left for the family's consideration. No mention was made of the 
supplemental invoice slipped in at the back of the draft Estate Accounts in the sum of 
£7,800.00 plus VAT. This invoice was additional to an earlier invoice for the quoted 
£2,500.00 plus VAT. 
 
No explanation was given for the additional fee and this led to our client approaching 
us for assistance in this matter. Since our instruction the company concerned has 
been approached and it has fully refunded this additional invoice. Our clients 
understandably did not wish the company to continue acting for them and gave 
authority for the files to be released to this firm. The company however did attempt to 
charge the client £200.00 plus VAT for photocopying of the files although we have 
since argued successfully against this and full disclosure of the files have now been 
made”. 
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Further Examples: 

• The clients paid £62.50 for 36 months, a registration fee of £150.00 plus a further 
fee of £59.00 which amounts to over £2,500.00 for copy Wills and a small amount 
of correspondence, without any tax planning advice, or a copy of the signed Will; 

• The clients contacted the Will writing company after seeing an advertisement for 
mirror Wills at £59.  By the time I was instructed (some two months later) my 
clients had paid an initial sum of £700 to the company along with a direct debit of 
£150 each month; 

• My clients were initially told a Will would be £49.99 plus VAT. At the end of the 
home visit they were advised that the charge would be more like £1000. Their 
instructions were for a simple Will ‘all to each other and then to kids’. When the 
clients pointed out the drafts were unacceptable, they were sent another bill for 
£300 before changes were made. They never received a completed Will; 

• A Will writer drafted a Will and Lasting Power of Attorney for an elderly lady. 
However, they also got her to make out a standing order to them for £200.00 per 
month from her bank. This was supposed to have included a funeral plan but we 
never discovered exactly what this was. Once the standing orders were stopped 
they took in all over £600.00 from her bank account for which they never justified 
or produced a bill of costs; 

• A Will writing firm charged £2,100 for straightforward mirror Wills, and a Living 
Wills Membership. There were problems with the execution and unnecessary 
costs were incurred preparing affidavits. The result was high initial cost for the 
clients and increased costs for the administration of the estate.  

 
 
Complaints without a remedy – We received a number of examples where a client 
has legal recourse for their complaint but recovery is not feasible or Will writer is 
unable to be located.  
 
Example: 
 
“We had a case where a Will was made by an unqualified Will writer where the Will 
was so badly drafted that it was not possible to say whether the widow had an 
absolute entitlement to a house or only a life interest.  A bitter dispute arose in the 
family as a direct result of the Will.  Separate solicitors and barristers became 
involved.   
 
There was great delay in winding up the estate.  The family dispute caused a 
permanent estrangement between family members, the direct cost in legal fees was 
incredible and when we attempted to submit a negligence claim we found that the 
Will draftsman was not insured and had left the country to reside somewhere in 
Spain’’.  
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Further Examples: 
 
• The Will writer had died two years previously and on attempting to obtain a copy 

of the Will file, which was made five years earlier, to ascertain the intentions of 
the testator, we were told by the Will writers son that all files had been destroyed;   

• The client went back to the Will writing company to get hold of his wife’s original 
Will and they had gone out of business, vanishing without trace; 

• A couple made Wills with a Will writing company, however on trying to contact 
them the phone number was unobtainable and they did not have the finances to 
make new Wills; 

• A Will writing company disappeared along with the original Wills, and of more 
concern the original Enduring Power of Attorney Deeds. Whilst new Wills can be 
prepared, the absence of an Enduring Power of Attorney means the client has 
had to prepare a Lasting Power of Attorney at more cost; 

• In one case any form of financial recompense for the disappointed minor 
beneficiaries is difficult if not impossible as the Will writers are uninsured and in 
administration. 

 
 
 
Estate administration - where problems have resulted from the actions of a Will 
writer. 

Example: 

“I was asked to help obtain a grant of probate of a nil rate band Will prepared by a 
Will writer.  The family were utterly fed up by the time I got involved.  The client had 
been paying a monthly fee and had been assured that when something happened to 
him or his wife, probate would be dealt with and they wouldn’t have to worry.   
 
In fact, when his wife died, the Will writing company made the executors (the 
daughters) do a considerable amount of the work, getting them to write letters asking 
for asset values and various other administrative tasks.  They found it very stressful 
and felt cheated. They also didn’t understand the nil rate band Will or the 
explanations they were given. So they instructed us.  
 
Further Examples:  
 
• The Will writers informed the executors that they had to take out an attorney 

grant rather than the executors themselves taking out the grant; 
• Will writers informed the executors that all the shares in the estate had to be sold, 

however the share price had fallen greatly and if the family had known they could 
have retained the shares instead of them being sold in a bad market they would 
have done that. The family therefore lost money by not retaining the shares until 
the market picked up.  
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Consumer views 
 
Lord Hunt of the Wirral, in the Hunt Review of the Regulation of Legal Services, 
(October 2009)2 recommended that the Solicitors Regulation Authority and the 
professional body of the Law Society should discuss with the LSB the possibility of 
extending the edges of the regulatory "net" to cover Will writing and all probate work. 
Lord Hunt said that: 
 
‘I perceive a serious breach of both the public and the consumer interest in any area 
of activity that looks or “smells” like a reserved activity but is allowed to go 
unregulated. Most of our fellow citizens would surely be taken aback to learn that 
anyone can currently set himself or herself up as a Will-writer and also that some 
aspects of probate activity can take place outside the regulatory "net". The consumer 
detriment inherent in that seems to me self-evident’. 
 
Many believe that since Will writing is a legal activity, only trained and qualified 
individuals would be able to undertake this work; however our consumer survey 
showed that 61% of respondents agreed (incorrectly) with the statement that ‘Will 
drafting is always subject to regulation’, with less than a quarter disagreeing. This 
result is concerning and highlights the difficulty that members of the public have with 
recognising the current regulatory status of Will writers. 
 
The term regulation is also often confusing, as there are a number of different 
schemes in place. Solicitors are subject to compulsory regulation in any work they 
undertake, while some Will writing companies require their members to meet certain 
set requirements. The great number of different structures, requirements and 
standards used by individual Will writers makes it difficult for consumers to properly 
understand the level of protection they are entitled to for the services they are 
receiving.   
 
Yet the public values regulatory protection, with the overwhelming majority (93%) of 
respondents to our survey agreeing that ‘it is important for anyone running a 
business making Wills to be properly regulated’ - but a significant number of people 
do not understand that Will writing is not a reserved activity.  
 
The argument that consumers should be free to make choices about the level of 
regulation and protection that they wish to engage, with the proviso that they are 
sufficiently well informed to do so, sidesteps the issue of vulnerable members of 
society, such as those who are recently bereaved or experiencing difficult emotional 
circumstances who may not be in a position to actually make an informed choice. It is 
important that consumer choice should not be championed at the expense of 
consumer protection. 
 
Will writing is also unlike other legal activities in that most mistakes or defects are 
often not found until after the client has died, which makes rectification more difficult 
if not impossible in some cases. A significant number of individuals make a Will long 
before their death and this could be 20 years or more, and by this time if any 

                                                 
2 http://www.lawsociety.org.uk/regulatory-review.page 
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problems are found, there will not usually be any available redress from an 
unregulated Will writer who may no longer be operating as a business.  
 
Given the significant consequences if a Will is not drafted correctly, it is not surprising 
that the vast majority (82%) of respondents agreed that they ‘would pay more to have 
a Will drafted by a regulated provider with a formal complaints procedure and 
compensation scheme’. Based on these results it is reasonable to assume that a 
consumer would prefer to be charged slightly higher to ensure there are safeguards 
in place to prevent mistakes, and where mistakes occur have remedies available.  
 
Concern has been expressed by some stakeholders that if Will writing is regulated 
the cost of making a Will would increase and as a result deter consumers from 
making a Will. When consumers were asked as part of our survey the main reasons 
for not having a Will only 3% of respondents cited cost. The two key reasons for not 
having a Will were ‘haven’t got around to it’ (40%) and ‘no need’ (39%).  
 
Further, when respondents were asked which of the following qualities of a Will writer 
they considered to be the most important - low cost services, maintenance of high 
professional standards or being a regulated provider - more than one-half (55%) of 
respondents thought that the most important quality of a Will writer was the fact that 
they were regulated, and a further 30% named maintenance of high professional 
standards as such a quality. In contrast, low cost was only named as the most 
important quality by 11% of respondents, demonstrating that most consumers 
prioritise protection above price. 
 
Our evidence suggests that consumers are not deterred from making a Will by the 
potential cost, and that the real costs of using unregulated Will writers and remedying 
problems with poorly drafted Wills can leave consumers considerably further out of 
pocket than a regulated alternative. 
 
There have also been arguments that regulation may restrict competition. Many Will 
writing organisations have openly supported the move to regulation and we believe 
that these organisations will continue to stay in the market even if Will writing is 
regulated. At present solicitors are already working to meet high regulatory 
standards, and yet solicitors continue to have the largest portion of the market share 
in this area. This shows that having to meet high standards and compulsory 
requirements will not prevent organisations or individuals from competing in the 
market.   
 
When considering whether regulation is the most appropriate response to protect 
consumers the focus should not be whether a Will drafted by a solicitor is better than 
one by a non-solicitor. We do not advocate that solicitors never make mistakes, the 
key point is what safeguards are in place to promote high standards. Consumers who 
use a solicitor will not be left unprotected.  
 
Given the considerable evidence of widespread problems within this unregulated 
market, it is difficult to argue against providing consumers with protection by 
imposing standards on Will writers.  
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Regulation  
 
In 2005, the then Labour Government published a White Paper entitled The Future of 
Legal Services: Putting Consumers First, which recommended voluntary regulation 
for Will writing. The Joint Committee on the draft Legal Services Bill recommended 
that ‘Will-writing for fee, gain or reward should be included within the new regulatory 
framework’. However, this recommendation was not implemented.   
 
Since 2005 voluntary regulation for Will writing does not seem to have progressed 
significantly. It was not until June 2010 that a code of practice drawn up by the 
Institute of Professional Will writers (IPW) was approved by the Office of Fair Trading 
under its Consumer Codes Approval Scheme. This is first and only recognised 
voluntary code of conduct for Will writers. It is believed that IPW has approximately 
190 members, which is only a small portion of the number of Will writers we 
understand to be practising in this area.  
 
While we welcome the attempt to safeguard the public and improve standards, the 
lack of enforceability and serious sanctions is concerning. If a Will writer practices 
outside the voluntary code of conduct they may be expelled from the organisation 
that they are a member of. However, there is nothing to stop that Will writer from 
continuing to practice outside of this organisation. 
 
Further, if a Will writing company becomes insolvent there is no safety net in place, 
as opposed to a law firm where the SRA intervenes and ensures the safety of the 
Wills and takes on the costs of transferring services to another firm.  
 
We note that there is some consumer legislation in place, such as the Consumer 
Protection from Unfair Trading Regulations 2008, which may be used against rogue 
Will writers, however to date it has been rarely used. We also understand that there 
may in the future be an opportunity to target rogue Will writers through consumer 
organisations, however there is nothing to suggest that this would provide a long 
term solution and we believe immediate action is required in this area. The 
government has waited five years to act and in this time we have been presented 
with more and more examples of consumer detriment as a result of the actions of 
unregulated Will writers.  
 

The Approach in Scotland 
 
The Legal Services (Scotland) Bill, was passed by the Scottish Parliament on 6 
October 2010, and provides for the regulation of Will writers. The Scottish 
government recognised the clear detrimental harm that unregulated Will writers were 
causing individuals. In the Scottish government’s consultation on regulation it was 
estimated that there are approximately 100 Will writers in Scotland, this is only a 
small fraction of the estimated Will writers in England and Wales.  
 
The Scottish regulatory framework may have significant implications for England and 
Wales. There may be companies who work across borders and have clients in 
England, Wales and Scotland. It will make consumer education more difficult when 
companies will be able to hold themselves out as being regulated, even though in 
reality they are regulated in Scotland and not in England and Wales.  
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Regulatory Framework  
 
We believe that regulation is the only true form of consumer protection in this area of 
law. However, we do not support any form of regulation for Will writers that would 
create a two tier system of regulation with Will writers having different core standards 
than those required of solicitors.  
 
If regulation is to be effective, all providers of Will writing must be subject to the same 
standards within the regulated area. We are not suggesting that all Will writers should 
have the same legal qualification as solicitors; but Will writers need to meet the 
competence and ethical standards necessary to undertake Will writing work in the 
consumer and public interest.  
We believe that any regulatory scheme must impose as a minimum the following 
criteria: 
 

• Training requirements; 
• Compulsory Professional indemnity insurance cover; 
• Compulsory Compensation Fund 
• A code of conduct; 
• A complaints management system; and 
• A robust disciplinary mechanism. 

 
We believe that these are the core compulsory requirements that should be placed 
on all Will writers to provide adequate protection for all consumers.  
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Annex A 
 

Executive Summary Report: Will Writers Survey 
October 2010 

 
1.0 EXECUTIVE SUMMARY 
 
1.1 General overview: 

• Forty-eight percent of respondents had a Will compared with 45% of those 
who reported having a Will in 2005. 

• Younger respondents were less likely to have a Will compared to older ones. 
• Older respondents were more likely to obtain a Will within the next 12 months. 
• Single respondents, more often than married/co-habiting and 

widowed/separated/divorced, had no plans to make a Will. 
• Temporarily unemployed and those not working/not seeking work were less 

likely to have plans to make a Will than other groups of respondents by 
employment status. 

  
1.2 Views on the statements about Will writers: 

• More than one-half (61%) of respondents agreed that ‘Will drafting is always 
subject to regulation’. 

• The overwhelming majority (93%) of respondents agreed that ‘it is important 
for anyone running a business making Wills to be properly regulated’. 

• The vast majority (82%) of respondents agreed that they ‘would pay more to 
have a Will drafted by a regulated provider with a formal complaints 
procedure and compensation scheme’.  

 
1.3 Experience with Will writers: 

• Sixty-seven percent of those with Wills had used a solicitor to draft their Will; 
13% wrote their Will themselves using a Will writing pack or online services; 
10% used a Will writing business and 7% arranged a Will through a bank or 
insurance company and the remaining 4% used other services. 

• Bank/insurance companies were more likely to have been used by those 
aged 35-54 than younger age groups. 

• Thirty-six percent of those who obtained a Will did not know whether their Will 
writer was regulated.  

• Nearly three-quarters of respondents who used a solicitor to write a Will were 
aware that their solicitor was regulated, 65% knew this about a Will writing 
business they used, 58% - bank/insurance company and 20% of those who 
wrote a Will themselves had this information.  

 
1.4 Reasons for not having a Will: 

• The main reasons for not having a Will were: “no need” (39%), and ‘haven’t 
got around it’ (40%). 

• Less than one-fifth of respondents had not obtained a Will because their 
family knew how to distribute possessions.  

• Cost of Will writing and being content with the default statutory procedure 
were cited as reasons for not having a Will by less than 5% in each case. 
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1.5 Expectations around Will writing services: 
• Forty-one percent of respondents expected a Will to cost £51-£100, whereas 

21% in each case thought a Will would cost less than £50 and £101-£200. 
• Thirty-five percent of respondents did not expect a Will drafter to be one of 

the executors of their Will, whereas a further 34% expected this service and 
were prepared to pay for it at the time of drafting. 

• Thirty-seven percent of respondents expected a Will drafter to store a Will 
and were prepared to pay for it, whereas 31% expected a Will drafter to offer 
this service but were not prepared to pay. 

• More than one-half (55%) of respondents thought that the most important 
quality in a Will writer was the fact that s/he was regulated, and a further 30% 
stated that maintenance of high professional standards was necessary. 

 
1.6 Expectations around regulatory mechanisms of a Will writing business: 

• Over two-thirds (68% on average) of respondents thought that all four 
mechanisms listed – formal complaints procedure, compensation 
fund/scheme provided by a regulatory or professional membership body, 
transfer of services to another provider in cases where the Will writer goes out 
of business and professional indemnity insurance – should be in place in 
order to sort a problem with their Will.  

• The need for a formal complaints procedure was cited more often than the 
rest of the mechanisms by respondents of all levels of education. 

• More than half (56%) of respondents stated that a voluntary code of conduct 
for Will writers would be enough for them to feel confident if there was a 
problem with their Will. 

 
 
2.0  METHOD 
 
For the purpose of this survey a random sample of 1001 adults aged over 18 in the 
UK (excluding Northern Ireland) was drawn. ICM Research was commissioned to 
undertake the fieldwork for the survey which took place in 15-17 October 2010. 
Respondents were interviewed by telephone with each interview lasting under 10 
minutes. The data gathered was weighted to the data found in the National 
Readership survey conducted annually with 34,000 adults by variables such as 
gender, age, social grade, region, housing tenure, working status, and foreign 
holidays. 
 
 


