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Response to the Legal Services Panel consultation into the future of Will 

Writing and possible regulation 
 

It is the firm belief of this Society that strong evidence will not be found to support the case for making 

will writing a reserved activity which can only be carried out by solicitors.  

The Society does however support ‘soft touch’ regulation ensuring that all will writers within the UK 

adhere to a minimum Code of Practice, are all fully indemnified and have undergone training and 

maintain their knowledge through continuing personal development.   

More importantly is that through ‘soft touch’ regulation will writers could have their licence (as is being 

introduced in Scotland) to practice suspended or even revoked. 

CALL FOR EVIDENCE 

The key questions asked for views on the following: 

 What are the key outcomes for consumers that we should aim to achieve? 

 What evidence is there of consumer harm in the areas identified above? 

 Is it always necessary to use a qualified professional to prepare a will or are there occasions 

when professional skill is not required? 

 What solutions would help to address consumer harm? 

 Is self regulation, general consumer and criminal law or other alternatives to traditional forms of 

regulation, capable of addressing consumer harm? 

 If will writers were regulated, what form of regulation should this take, and what are the key 

protections that the regulatory system should include? 

 Could regulation have any negative impacts on the desired outcomes for consumers, such as 

limiting choice of providers or higher prices? 

The investigation also calls for information on the size and characteristics of the market. 

What are the key outcomes for consumers that we should aim to achieve? 
The Society of Will Writers has, for the past sixteen years since the Society was formed, operated a 

robust Code of Practice which every member automatically signs up to when they sign their application.  

The last major review of the Code was carried out in 1997 in conjunction with the IPW to set what we 

believed to be the industry standard. Today both the Society and the IPW have their own individual 

Codes; but we believe these Codes, although lacking in ‘teeth’ maintains the consumer at their heart. 

In January 2011 the Society launches its revised Code ahead of obtaining OFT approval under the 

current CCAS scheme. 



Whatever Code or regulatory scheme is introduced has to put the consumer at its heart, ensure that the 

consumer is getting the best advice and services and that they have recourse to any complaint in the 

rare event that things go wrong. 

This should not be difficult but as with any self-regulated profession, it can only be as good as the 

people that work within it, and unfortunately there will always be the very small minority of people who 

feel that rules however stringent are not meant for them. 

Unfortunately if a member of the Society is found guilty of misconduct then the best the Society can do 

is revoke their membership. On the plus side most members value their membership enough to comply 

with the Society’s findings, and will bring the matter to a mutually satisfactory conclusion with the 

client. 

 What evidence is there of consumer harm in the areas identified above? 
Of course things will go wrong from time to time and Wills will fail and individual gifts may fail but this is 

the nature of the market that will writers and solicitors work in, it does not always mean that the will 

writer or drafter has been negligent. 

Members of the Society write around 200,000 wills and associated documents a year and over the past 

sixteen years only seven claims have been successful on the grounds of negligence. Many of the 

complaints the Society receives involve solicitors handling the estate of the testator on death and a lack 

of understanding of trusts although most will writers use software that was developed for the legal 

profession by major legal publishers. 

Is it always necessary to use a qualified professional to prepare a will or are 

there occasions when professional skill is not required? 
No of course it is not, many people will have very simple estates and possibly a DIY kit or an on-line 

service would suffice.  

However, in today’s highly complicated world many people have a more complex lifestyle than they 

realize, and today the use of trusts in wills has never been more relevant to achieve the client’s wishes. 

It is in these situations that a professional adviser is needed to ensure that the client has access to the 

best advice and the professional will writer will attend clients out of hours at home and at weekends 

when both parties are present. 

What solutions would help to address consumer harm? 
Education has to be the best form of defence. The public are still living in blissful ignorance of the need 

and the importance of having a valid will. 

By better education the public can be better informed as to what they should be looking for in a will, 

what they need to ask and how much they need to volunteer when faced with making a will. 

There also has to be better public information on probate and estate administration. Each time the 

Society has brought this subject up it is sidelined despite the fact that it is the most important part of 



the process and the vulnerable at the highest risk. It is this post death service that puts the public at the 

most risk, I cannot think of another profession that allows lay people to hold funds on behalf of others 

with no regulation.  

Is self regulation, general consumer and criminal law or other alternatives to 

traditional forms of regulation, capable of addressing consumer harm? 
It should be, but the main consumer organisations themselves fail when most needed. If the Society 

makes a complaint to Trading Standards we are told they cannot act until they get enough complaints 

from the general public. By then it is usually too late.  

As far as sales practices are concerned there is already enough legislation in place and further legislation 

will not solve the problem, but organisations such as the CAB and Trading Standards could do more to 

work with the representative bodies within the will writing profession. 

If will writers were regulated, what form of regulation should this take, and 

what are the key protections that the regulatory system should include? 
The Society is a strong supporter of the regulatory scheme being introduced into Scotland. The 

appointment of Awarding Bodies so that will writers are ‘licensed’ through their respective bodies we 

feel is a good place to start, should it prove in the short term to be ineffective then tightening the 

‘regulatory screw’ would be simple and effective. 

The Society looks forward to the implementation of the new legislation in Scotland and to working with 

the Scottish Government in its inception. 

Could regulation have any negative impacts on the desired outcomes for 

consumers, such as limiting choice of providers or higher prices? 
As with all previous attempts to regulate by statute, the additional cost is passed on to the consumer 

and choice is restricted, but there is no proof that such regulation really achieved the desired effect 

except to put many good practitioners out of business. 

SUMMARY 

Our belief is largely based on the fact that in the past 16 years, our insurers (all 2,000+ members of the 

Society, who write some 200,000 wills a year, must have professional indemnity insurance) have 

handled just 11 cases – hardly figures which suggest problematic will-writing exists at anywhere near a 

level worthy of further investigation. 

By comparison, according to the Legal Complaints Service, there were circa 14,000 complaints lodged 

against solicitors last year alone. The new Legal Ombudsman received 500 complaints against solicitors 

on its first day of business. These figures suggest that making will-writing a reserved legal activity is 

hardly likely to provide an overnight solution to problems which occasionally occur with a will. 

It is our firm belief that those problems which do occur are the result of work carried out by will-writers 

who are not members of a professional body. We don’t support will-writers working and not being a 



member of a responsible professional body and would always urge members of the public to ensure 

their will-writer can produce evidence of such membership. Greater self-regulation is the immediate 

way forward. 

The Society is due to implement it own Code of Practice in January which we hope will receive the 

approval of the Office of Fair Trading by the end of 2011. 

However, the Society would support Government regulation. We broadly embrace the new Scottish 

legislation which sees all will-writers licensed by an approving body. 

The simple truth though is that no amount of legislation will eliminate fraudulent behaviour in any 

industry. The legal industry is clearly not immune to fraudulent and incompetent behaviour, even 

though it often suggests such problems lay exclusively at the door of will writers. 

 If will-writing was to become a reserved legal activity, monopolised by solicitors, you don’t need a 

crystal ball to predict fees would rise. This would result in even fewer people making wills than the 

current worryingly low figure, a scenario nobody wants. 

Brian W McMillan 
Director General 
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