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Dear Steve  

 

Call for evidence – investigation into will writing 

 

The Office of Fair Trading (OFT) welcomes the opportunity to respond to the Legal 

Services Consumer Panel’s call for evidence on will-writing. The OFT’s mission is to make 

markets work well for consumers and has had a UK-wide competition programme 

dedicated to the professions since 2000. Our aim is to ensure that any restrictions on 

competition by professional service providers or their regulatory bodies are justified by 

clear consumer benefits.   

 

The OFT’s View 

 

The OFT’s view, as expressed in our response to the Scottish Government’s consultation 

paper on regulating non-lawyer will-writers, is that we would support the regulation of 

non-lawyer will writers only if evidence exists to show that: 

 

 There is current consumer detriment (or a high risk of future detriment); 

 Current tools, such as consumer enforcement and voluntary codes, are insufficient 

to correct this detriment;  

 Regulation is the most efficient means of correcting the detriment identified; and  
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 Any competition impact of regulation, in terms of increased cost or decreased 

supply, is unlikely to create its own unintended negative consequences, such as 

increasing the number or people who die intestate. 

 

The OFT does not at present consider that enough evidence currently exists to justify 

regulating non-lawyer will writers. Our reasons are set out below.  

 

There is a need for further research on current levels of harm… 

 

Whilst it has been alleged that non-lawyer will writers are responsible for the majority of 

problems that occur in the will-writing market, there is actually limited robust evidence to 

corroborate this belief. We, therefore, consider research is required to assess the quality of 

wills being executed to discover what the common problems are and who is causing them 

(for example, solicitor or non-lawyer will-writers). If the evidence suggests that there is a 

genuine concerns over the quality of wills being received by consumers, then a 

proportionate response can be identified and this may include regulation.  

 

Accordingly, the OFT is supporting research led by the Legal Services Board, looking to 

assess the consumer experience of will-writing services. The results of this research, it is 

intended, will be used to inform the wider debate on whether to extend reserved legal 

status to will writing. The suggestion for more evidence in this regard, is consistent with 

our interventions elsewhere.  As a general rule, we believe that unless there is evidence 

that regulation does, or would, avert consumer detriment, regulation should be treated 

with a degree of scepticism.  

 

Can we consider alternatives to regulation?...  

 

The OFT would also encourage the consideration of alternative solutions to regulation such 

as the use of consumer codes, consumer education campaigns and better use of existing 

consumer protection legislation to address concerns in the will-writing market. For 

example, there is evidence of on-going work by the self-regulatory bodies to raise 

standards in the market. The Institute of Professional Will-writers (IPW) have successfully 

completed stage 2 of the OFT’s Consumer Codes Approval Scheme (CCAS). Further 

details of CCAS can be found on the OFT website1.  

 

                                            
1 http://www.oft.gov.uk/ 
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In addition, the OFT has recently worked with the Solicitors Regulation Authority (SRA) 

and the IPW to improve transparency on the fees charged for executor services and to 

provide advice to consumers on the necessity of these services. This work should 

significantly reduce the number of consumers signing up to expensive executor services 

unawares or that is not appropriate to their needs. 

 

Evidence shows that these alternatives to regulation do bring benefits to consumers. For 

example, in terms of OFT Approved Codes, a consumer survey by the Carpet Foundation 

found that 98% of consumers were reassured by the fact that [their] code was OFT 

approved (before OFT approval, this was only 61%)2. Using approaches such as these, 

together with a consumer education campaigns, is likely to raise consumer confidence in 

this market.  

 

In addition, if these initiatives are supported by targeted enforcement action to address the 

actions of rogue traders, an effective alternative to regulation is possible which can 

provide longer term benefits to consumers. For example, where evidence is provided of 

traders infringing existing consumer legislation, then consideration should also be given to 

taking specific and targeted enforcement action against these traders. In this regard, ‘bait 

advertising’ is outlawed by the Unfair Commercial Practices Directive. Action of this kind 

could act as a deterrent to others thereby raising overall quality in the market. If illegal 

behaviour is widespread, then the OFT may itself consider taking such action. However, 

any decision will need to be taken in line with its prioritisation principles3.  

 

Regulation can have negative consequences… 

 

The OFT would also have concerns regarding the introduction of new regulation without 

evidenced analysis of likely costs and benefits. This is because regulating a profession can 

raise costs, limit entry and restrict competition and consumer choice, while potentially 

having very little benefit to consumers. These costs will be spread across a limited number 

of firms and may well force smaller firms to exit the market. This specific concern was 

raised by the Society of Will Writers in its response to the Scottish Government’s 

consultation paper on regulating non-lawyer will-writers. They considered that any 

substantial increase in costs may drive competent will-writers out of the profession or into 

large companies, which may ultimately be to the detriment of the consumer.  

                                            
2 http://www.carpetfoundation.com/media-centre/news-article/-

/headline/Oustanding%20customer%20satisfaction%20results%20for%20Registered%20Specialists 
3 http://www.oft.gov.uk/shared_oft/about_oft/oft953.pdf 
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It should also be considered that consumers’ will-writing requirements will differ and one 

single type of service does not ‘fit all’. Citizen Advice made such a point in its response to 

the Scottish Government’s consultation, where they suggested that the case for 

independent regulation be considered, but cautioned that it would need to be proportionate 

to keep small, specialist will-writing firms in the market whilst enabling mass providers, 

such as banks, to develop will-writing services. These smaller businesses provide 

consumers with an important alternative, enabling them a wider choice of provider.  

 

The introduction of regulation could, therefore, further restrict access to will-writing 

services. So, even if successful at increasing quality, if regulation decreases the quantity 

of wills written it isn't clear that this is a trade off in the interests of consumers. The OFT 

report, ‘Government in markets’4, recognised that one of the biggest challenges for policy 

makers is to identify unintended consequences of regulations. From a competition 

perspective, the aim should be to impose the minimum regulation required to achieve any 

policy aim. The OFT are, therefore, also in favour of an evidenced impact assessment to 

analyse the potential impacts of regulation on competition in the market (in terms of affect 

on price, quantity, and incentives for quality) and consumer welfare (from both increased 

quality, but also decreased accessibility to will-writing services). 

 

Will-writing forms part of a broader package of services offered to consumers… 

 

Lastly, the OFT believes that any consideration of will-writing should also consider that 

will-writing forms part of a broader package of related services offered to consumers 

which include the winding up of estates of deceased persons. Therefore, prior to the 

introduction of regulation of non-lawyer will writers, it would be beneficial to understand 

how the market operates and whether consumers are making informed choices, regarding 

the whole package of services, and hence whether they are purchasing the services which 

are appropriate to them.  

 

Conclusion… 

 

As set out above, the OFT believes that many of the concerns regarding the behaviour of 

non-lawyer will-writers can be addressed by existing tools such as consumer codes and 

the enforcement of consumer protection legislation. It appears that regulation may largely 

duplicate existing mechanisms which can already be used to raise quality standards in this 

market. In these circumstances, unless research shows strong evidence of consumer 

                                            
4 http://www.oft.gov.uk/shared_oft/business_leaflets/general/OFT1113.pdf 
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detriment, the regulation of non-lawyer will-writers is likely to be disproportionate and 

potentially unnecessary.  

 

We therefore recommend that, in addition to the research being led by the Legal Services 

Board to explore whether there is evidence of malpractice by will-writers, that there is an 

appropriate consideration of the suitability of current consumer protection tools to correct 

any problems identified. If it is apparent that there are problems with the quality of will-

writing and that the current consumer protection tools are not sufficient to address the 

detriment found, consideration should then be given to what form of targeted and 

proportional regulation is necessary. In this event, the OFT would support, where possible, 

the use of existing structures to address the concerns identified. 

 

We hope you have found the above comments helpful. Please don’t hesitate to contact 

me, if you have any questions in relation to the points we have raised.  

 

Yours sincerely, 

 

 

 

Mark Pratt 

Team Leader, Legal Services  

Office of Fair Trading  


