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Response by Irwin Mitchell 

1 As a major National firm providing a wide range of legal services to consumers of 

all kinds, Irwin Mitchell has taken an active interest in the post Legal Services Act 

(LSA) regulatory reforms and, as a supporter of the general thrust of the LSA 

reforms of the legal services market, has responded to all consultations since the 

first report by Sir David Clementi. 

2 Our response to the Consumer Panel’s call for evidence takes account of our 

responses to earlier LSB consultations (i) “Wider access, better values, strong 

protection” and (ii) “Alternative business structures and approaches to licensing”.  

We also noted with interest the article by Dame Dianne Hayter in the Gazette of 7 

October 2010 and have included (we believe) reliable evidence of how consumers 

can and do lose out. 

Irwin Mitchell’s views on the regulation of will writing  

3 We are in support of regulation for will writers and in our response to the Legal 

Services Board’s consultations on Alternative Business Structures said “We add 

that we are strongly in favour of will writing being brought within the list of 

reserved legal activities if it would otherwise remain unregulated as an unreserved 

activity as at present.” 

4 Recent consumer research showed that 67% of consumers think that all will 

writers are solicitors (page 2 Web News of the Law Society Gazette 04/02/10). It is 

not clear therefore whether the consumer is aware that non regulated will writers 

are not solicitors and do not have the same level of regulation or consumer 

protection. We have set out in this response some examples of non regulated will 

writing activities which we believe have been to consumer detriment. 



5 We are aware of bad practice and unethical behaviour. Regulation is the only way 

to police such activities because there is no redress under general law. There are 

also concerns over the levels of service and the appropriateness of the services 

sold, for which there is no redress for consumers and no formal complaints 

process without regulation. The consumer is exposed. 

6 The regulation of will writing does not remove mistakes that can be made within a 

will and the problems that can potentially arise after death. However, regulation 

would provide a framework for proper and easy redress, reduce the likelihood of 

such mistakes happening and ensure that adequate insurance provisions are in 

place.  

Q1.  What are the key outcomes for consumers that we should aim to 

achieve? 

7 Consumers should be confident that their wills are written by trained and 

competent individuals who understand the law.  Those individuals should be 

regulated by having proper professional indemnity insurance, training and 

competence requirements and professional obligations/codes of conduct so that it 

is clear that they must act in the client’s best interest.  This will include the need 

for independence and primacy of the consumer’s interest without having 

inappropriate relationships with other bodies (funeral providers may be an 

example) selling services that they do not need or desire.  Consumers should be 

clear about the costs of the service and what they are receiving for that price so 

that there is no unfair advantage.   

8 Consumers need to be confident that they are receiving a proper service with 

proper means of recourse so that errors are rectified without cost to the consumer 

and that there is a robust complaints process.  In the post LSA era clients should 

have freedom to choose the level of service that they require. 



9 An unregulated sector providing will writing means that the consumer has none of 

this protection. 

Q2. What evidence is there of consumer harm in the areas identified above? 

    A husband and wife were quoted £49 for preparation of their wills involving a 

home visit from an unregulated wills advisor. They actually paid £2250 which 

(according to the paperwork) was to cover storage of the wills as well as a 

payment towards the administration.  The husband died and we were 

instructed by his wife to obtain a grant of probate.  It was clear from the file 

that the widow and her late husband had not received a clear explanation of 

the breakdown of the £2250 fee.  

    An unregulated will writing firm took instructions for a will from an elderly lady 

who owned three houses. Her only daughter lived in one house which, in the 

will, was left to that daughter’s own daughter, who subsequently indicated that 

she was minded to evict her mother.  The will writing firm had appointed itself 

as sole executor. It refused to renounce and refused to supply copies of 

instructions and attendance notes so that the accuracy of the will drafting could 

be checked. The result was a contested family provision claim that would not 

have arisen if proper advice been given to the client at the outset. 

 

    An unregulated will writer charged a relatively small sum for writing the will 

but charged high annual storage charges (£150 per annum). 

 

    Wills which look professional but fail adequately to deal with basic provisions 

such as disposing of the residue of the estate. 

 

 In Abbott v Richardson [2006] WTLR 1567 we acted in a claim relating to a will 

drawn up by an unregulated will writer. Strauss J overturned the will on the 

basis that the deceased lacked testamentary capacity. Following the trial we 



intimated professional negligence proceedings against the will writer to recover 

the costs which had been incurred and not recovered in the claim.  However it 

did not have indemnity insurance or assets against which we could enforce, so 

on economic grounds the claim did not proceed. 

 

Q3. Is it always necessary to use a qualified professional to prepare a Will or 

are there occasions when professional skill is not required? 

10 It may not always be necessary for a qualified professional to prepare the will but 

someone who is properly trained and competent must check the will. A framework 

of checking and supervision is important to ensure not only that the will is accurate 

but that it is also appropriate for the consumer’s needs.  

11 The key is that consumers know who they are dealing with and what they are 

getting.  If a will is prepared by a regulated firm then they will be entitled to 

recourse if anything goes wrong.   

12 The concept of “putting the consumer first” is fundamental in the post LSA era.  

Consumers should be confident that they have the service they want at the price 

they want with the level of protection they want. If a will is going to be drafted for 

a consumer, it must be done by a professional who knows what they are doing 

and who is regulated to minimise consumer detriment.    

Q4.  What solutions would help to address consumer harm? 

13 All will writers should be subject to oversight regulation by the LSB to ensure that 

frontline Regulators in turn are able to ensure that all writers are covered by:  

 Professional indemnity insurance  

 A complaints process  

 A Code of Conduct/Professional obligations 

 Training & Competency framework 



 Clarity on costs 

Q5. Is self-regulation, general consumer and criminal law or other 

alternatives to judicial forms of regulation, capable of addressing 

consumer harm?  

14 No, the current level of self-regulation has not worked and consumers are in any 

event unaware of the lack of regulation.  General consumer and criminal law will 

not assist because the harm is often caused in a way which is not criminal for 

example when mis-selling or inappropriate advice is given.  The damage caused by 

a badly drafted will is significant, both financially and emotionally and is 

particularly difficult because the problem comes to light after the testator has died. 

It is then impossible to seek clarification of the testator’s wishes, and reliance on 

the instructions/notes taken/made at the time is the only source of help. A failure 

properly to reflect the consumer’s wishes can result in significant contentious 

probate litigation which can have a serious impact on the costs of winding up an 

estate.  

Q5. If will writers were regulated what form of regulation should this take 

and what are the key protections that the regulatory system should 

include? 

15 We are strongly in favour of regulation for will writers and would suggest a regime 

(overseen by the LSB and along similar lines to the regulation by the SRA of the 

Council for Licensed Conveyancers) where those drafting wills are subject to 

regulatory sanction if they fail to provide proper services.   

16 The key protections that the regulatory system should include are as follows: 

 A requirement to hold professional indemnity insurance which provides 

redress where mistakes are made at premiums that provide an incentive to 



“get it right”. Insurers can also provide assistance on risk management to 

minimise claims. 

 A clear and transparent retainer.  If the consumer has a proper retainer with 

the will writer, they will have a clear understanding of what services they can 

expect and what redress is available. 

 Clear and transparent term of business which set out to the consumer what 

services are being provided, at what level of service, what costs are involved, 

what level of protection they have, who will be responsible for drafting the 

will and whether there are any allied products included or added on and if so, 

information to assess whether these are in the consumer’s best interest.   

 Clear and transparent costs information so that the consumer is clear what 

costs are associated with the will and in what circumstances increased costs 

may be incurred. For example once instructions are taken it can become clear 

that the testator’s estate is more complex requiring a more complicated will.   

 Clearly explained complaints mechanisms.  The Ombudsman will have overall 

responsibility for all reserved activities and this would seem the obvious route 

for complaints.  

 Will writers should be subject to an obligation of confidentiality in the same 

way as solicitors and licensed conveyancers. Regulation should include a set 

of professional rules or code of conduct which sets out the basic obligations 

of will writers ensuring protection for consumers.  The Code of Practice of the 

Institute of Professional Will Writers is instructive but is not of itself enough 

without also coming under a regulatory umbrella. 

 Adequate training and supervision to ensure competence.  If will writers are 

not properly trained and lack competence in this complex area of law other 

protections become meaningless.  A proper system of continuing professional 



development should be employed.  This does not mean that all those drafting 

wills need to be as professionally qualified as solicitors but there must be a 

level of supervised competence within the will writing organisation.   

Q.6 Could regulation have any negative impacts on the desired outcomes 

for consumers, such as limiting choice of providers or higher prices? 

17 As long as regulation is proportionate, the overwhelming need for a level 

regulatory playing field for will writers far outweighs the risk of ignoring 

consumer detriment.   

Other comments 

Banks 

18 Banks which are already FSA regulated themselves can safely outsource will 

writing services to regulated solicitors without additional regulations on the 

banks.   

Scotland 

19 The Legal Services (Scotland) Bill, which passed through the Scottish Parliament 

on 6 October 2010 provides for the regulation of will writers. This will shortly 

make will writing a reserved legal activity that only authorised lawyers are able 

to undertake.   

20 If the view has been taken in Scotland to regulate the will writing industry, then 

it is difficult to see why the situation should be any different in England and 

Wales. The same issues were considered in consultation in Scotland and the 

sensible outcome was regulation of the sector. 

 

 



Conclusion 

21 The strong arguments in favour of regulation far outweigh the arguments against 

regulation.  The suggestion that non regulated will writers offer their services in 

the home with the benefit of convenience is an insufficient argument to oppose 

regulation. Regulated solicitors often supply such “at home” services. Equally, a 

regulated online will writing service provides in today’s world a modern, efficient 

and cost effective method for consumers to benefit from the protection of using 

a regulated solicitor.  

22 General consumer law is insufficient to protect the public from bad service and 

misselling. In our first example of the clients who thought they were paying £49 

but ultimately paid paying £2250, there is no actual claimable loss to the clients 

who paid for a service they did not need with consequences which had not been 

adequately explained.  

23 A properly regulated sector would be able to reassure consumers of the value of 

will writing services and should result in the overall benefit to society and 

individuals/families of wills being written in greater numbers.  Increased 

competition should also be a feature post the advent of ABSs in October 2011.  

Irwin Mitchell 
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