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1. Introduction 

 

There may be numerous problems within the will-writing industry but this response will seek to 

target an extremely hazardous, fast-growing area of bad-practice will-writing that is a predictable 

future time bomb - namely wills written that involve no face-to-face contact.  Parties guilty of this 

practice consist of solicitors and will-writers who could be said to put commercial gain before 

professionalism and commonsense.   This response will reveal the enormous problems involved 

with this practice and will demonstrate how it fails to take into account „seem-to-be-forgotten‟ 

fundamental principles of law, leaving the consumer wide open to exploitation and mistake – thus 

providing evidence that there is a desperate need for education and regulation across the entire will-

writing sector. 

 

  

2. What are the key outcomes for consumers that we should aim to achieve? 

 

The basic outcome for every consumer, as a bare minimum, should be that they are ensured a 

properly constituted will based upon good advice from a professional overseeing the will-making 

process.  It is necessary that every step is taken by the practitioner to take full practice notes and 

make certain the following issues are addressed:  

 

 Testamentary Capacity 

 Fraud  

 Undue Influence/Duress 

 Knowledge and Approval  

 Due execution 

 

Non-compliance of some of the above fundamental legal principles does not demonstrate the 

invalidity of a will - although it does render the will vulnerable to challenge.  Compliance generally 

operates as a touchstone of the will‟s strength and validity.  The purpose of these principles must be 

emphasised, so as to assist in the avoidance of disputes, or at least in the minimisation of their 

scope.   
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2.1 Testamentary Capacity 

In the very recent case of Key v Key (2010) a solicitor failed to comply with tests for capacity and 

did not take practice notes and it was held that because of this „a significant element of 

responsibility‟ lay with the solicitor for the reason that the will could not be proved.  

  

The Mental Capacity Act 2005 (MCA 2005) provides for requirements for testamentary capacity 

and the tests remain as set out in Banks v Goodfellow (1870): “It is essential … that a testator shall 

understand the nature of his act and its effects; shall understand the extent of the property of which 

he is disposing; shall be able to comprehend and appreciate the claims to which he ought to give 

effect, and, with a view to the latter object, that no disorder of the mind shall poison his affections, 

pervert his sense of right, or prevent the exercise of his natural faculties, that no insane delusion 

shall influence his will in disposing his property and bring about a disposal of it which, if the mind 

had been sound, would not have been made.”   

 

In addition to this, Templeman J. developed the „Golden Rule‟ of good practice in Kenward v 

Adams (1975) and Re Simpson (Deceased) (1977), and stated, “In the case of an aged testator or a 

testator who has suffered a serious illness, there is one golden rule which should always be 

observed … the making of a will by such a testator ought to be witnessed or approved by a medical 

practitioner who satisfies himself of the capacity and understanding of the testator and records and 

preserves his examination and findings.…” 

 

2.2 Fraud 

It is necessary for the testator to show proof of identity, ideally photo/signature evidence such as a 

passport or driving licence in order to prevent fraud, otherwise, anyone could make a will claiming 

to be a certain individual and enter themselves as the main beneficiary.1  Fraud can also be when a 

person misleads the testator in such a way that it induces him to make or revoke gifts to a certain 

person or even exclude the person from the will.  In Re Edwards (2007) there was evidence that the 

deceased‟s mind had been poisoned against the beneficiaries of her original will and that untruthful 

accusations had been made about them causing her to change her will. 

 

2.3 Undue Influence/Duress 

A will must not be made as the result of force, fear or undue influence.  Clients with borderline 

testamentary capacity can be weak and vulnerable.  Templeman J. stated as part of the „Golden 

                                                 
1
  Willis v Wilson [2010] 
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Rule‟2, that “…. The instructions of the testator should be taken in the absence of anyone who may 

stand to benefit, or who may have influence over the testator…”.  In Killick v Pountney (2000), the 

beneficiary had been present for part of the instruction and this was an important factor in the 

court‟s decision that there had been undue influence.  More recently in Barclays Bank v Etridge 

and other appeals (2001), Lord Nicholls states that it is necessary for the solicitor to ensure that the 

client receives a clear explanation of the nature and consequences of the act in the absence of any 

person seeking to benefit.   

 

2.4 Knowledge and Approval  

A testator must know and approve the contents of the will.  If he does not know the contents and 

signs the will, it will become invalid.  In Sifri v Clough & Willis (2007), Kaye, J held “….in my 

judgment if a solicitor does fail to take instructions from the proposed testator, does take them from 

a third party and does not check to see he has understood his instructions properly and moreover, as 

alleged in this case, does not keep a proper note of his instructions, it is reasonably foreseeable that 

a challenge to whatever wills are executed as a result will in turn ensue and the costs thereby 

incurred are also foreseeable.”     

 

2.5 Due Execution 

A will does not become legally valid and binding until it has been signed correctly.3  The testator‟s 

signature must be witnessed by two people who must be present with him as he signs.  Witnesses 

must not be beneficiaries or be married to a beneficiary and if this mistake is made the beneficiary 

will lose entitlement.   Witnesses must ensure testamentary capacity and that the testator has read 

the will and that there is no outside influences forcing the testator to sign the will.   

 

In Ross v Caunters (1980) the solicitor did not oversee the attestation but sent a letter with 

instructions that the will was “to be signed by two independent witnesses”.  One witness to sign 

was the wife and beneficiary of the testator, and therefore lost her entitlement.   In Esterhuizen v 

Allied Dunbar (1998) a will drafting company failed to oversee the signing of the will and resulted 

in only one person witnessing the will.  Longmore, J. said:  “It is in my judgment not enough just to 

leave written instructions with the testator.  In ordinary circumstances just to leave written 

instructions and to do no more will not only be contrary to good practice but also in my view 

negligent.” 

 

                                                 
2
  developed in Kenward v Adams (1975) and Re Simpson (Deceased) (1977) 

3
  s 9 of the Wills Act 1837 as amended by s17 of the Administration of Justice Act 1982 



5 

3. What evidence is there of wills written that involve no face-to-face contact? 

 

Taking into consideration the complexities of the related legal principles that underpin will-writing, 

it is fair to say that a will made with no face-to-face professional contact provides for an 

insufficient testamentary document.  With this in mind, it is cause for deep concern that the practice 

of wills made with no face-to-face contact is escalating out of control.  Solicitors and will-writers 

are involved in this business for profit or gain.  In the midst of the Legal Services Act 2007 the 

Solicitors Regulation Authority (SRA) will soon be in a position to licence alternative business 

structures and trusted consumer brand companies will offer this type of legal service backed up by 

solicitors.  

 

3.1 Online Wills 

There is a proliferation of new websites now offering online wills and it is naively thought by some 

solicitors and will-writers to be „keeping up with the times‟.4  The number of businesses offering 

online wills is increasing daily.  Often, the attitude taken is „If they are doing it and getting away 

with it, then why don’t we?‟.  Barclays Bank5
 and Which?6

 are amongst names that consumers trust, 

that now offer online wills.  It has also been recently announced that AA and Saga are soon to enter 

the online market backed up by solicitors Cogent Law.7  The „softly‟ self-regulated Society of Will 

Writers (SWW) intend to provide members with the opportunity to sell on-line wills and it is 

estimated by the SWW Director General, Brian McMillan, that there could be as many as three 

hundred or more members who could possibly take up the facility to use on their own website.8
      

 

Online wills are not sufficiently advanced as is necessary to bear the responsibility of will-writing.  

It is not yet possible for technology to ensure the principles of law related with producing a legally-

sturdy will, such as: testamentary capacity; fraud; undue influence/duress; knowledge and approval; 

and due execution.  An example of a completely inadequate attempt to ensure capacity online is 

made by will provider Which? shown in Appendix II.  Providers do not take into consideration 

long-term repercussions to the consumer and their beneficiaries and they attempt to limit 

responsibility in the Terms and Conditions.   Some have endeavoured to justify this practice by 

stating flippantly that if fraud does take place the Inheritance (Provision for Family and 

                                                 
4
  See Appendix I for some evidence of websites. 

5
  http://www.barclayswealth.com/Images/Additions-PL-will-service.pdf 

6
  http://www.whichlegalservice.co.uk/our-services/make-a-will  

7
  http://www.solicitorsjournal.com/story.asp?sectioncode=2&storycode=17199&c=1&eclipse_action=getsession  

8
  SWW Members Forum – 09/09/2010 

http://www.barclayswealth.com/Images/Additions-PL-will-service.pdf
http://www.whichlegalservice.co.uk/our-services/make-a-will
http://www.solicitorsjournal.com/story.asp?sectioncode=2&storycode=17199&c=1&eclipse_action=getsession
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Dependants) Act 1975 can be used to contest the will and rectify the situation.9
   Due to the limited 

scope of this Act and the legal costs involved, most would agree that it would be reckless to rely on 

this as a simple remedy.   

 

Online wills are not synonymous with the do-it-yourself wills such as that can be bought at the Post 

Office because online wills are not do-it-yourself; they are prepared for you and therefore the 

provider must hold the responsibility of a duty of care.  It could be argued that a handwritten do-it-

yourself will holds more strength than an online will because it will at least demonstrate the 

testator‟s handwriting for identification purposes; and to some extent give evidence of capacity; 

and ensure knowledge and approval.  If in the event there is a dispute with a handwritten will, at 

least it may be possible to detect the testator‟s intention from the subtleties of the wording. 

 

3.2 Telephone Wills 

Another method of taking will instruction with no face-to-face contact is by telephone.   Trusted 

names such as The Co-operative Legal Services10 (CLS); Age Concern Legal Services11 (ACLS); 

and Skipton Trustees Limited (STL),12 part of Skipton Building Society, offer this service.  The 

CLS arrange a date for an „expert‟ to call the customer and discuss their situation and advise of the 

most suitable type of will.  The will is then sent by post for the customer to sign.  ACLS send a 

questionnaire to the customer and upon return of the questionnaire solicitors Irwin Mitchell contact 

the customer to ensure that they have understood their wishes.   STL send an instruction form and 

upon return phone the testator to „gain a better understanding‟ of their circumstances and then send 

the information to Irwin Mitchell to complete. 

 

In this situation professional advice is spoken rather than written, and unarguably, this could help to 

prevent misunderstandings and mistake but it still remains that this method is not compliant with 

any of the related fundamental principles of law that underpin will-writing – thereby providing the 

customer with a legally-fragile will.  Quite simply, just one face-to-face meeting with the customer 

would suffice to ensure fulfilling the necessary requirements of: testamentary capacity; fraud; 

undue influence/duress; knowledge and approval; and due execution. 

 

                                                 
9
    Ibid. 

10
   http://www.co-operative.coop/legalservices/will-writing/our-professional-executor-service/ 

11
   http://www.ageuk.org.uk/buy/legal-services/will-writing/ 

12
   http://www.skipton.co.uk/will_writing/pdfs/willWritingGuide.pdf  

http://www.co-operative.coop/legalservices/will-writing/our-professional-executor-service/
http://www.ageuk.org.uk/buy/legal-services/will-writing/
http://www.skipton.co.uk/will_writing/pdfs/willWritingGuide.pdf
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3.3 Postal Wills – Free or Cheap 

The problem here is not that the will is free or cheap but that the will is usually made with no face-

to-face contact and used as a loss leader in order to gain other after-death services (often charging 

excessive fees) and that because of this, the attention is not focused on providing the consumer with 

a properly constituted will with a professional overseeing the will-making procedure.  This is 

becoming an increasingly widespread practice because there is more profit to be made with probate 

and administration services than there is for a will-writing service.   

 

Postal wills - free or cheap, are being offered by businesses, solicitors and will-writers (see 

Appendix I).  A popular example at this present time is offered by Barclays Wealth Estates & 

Trusts (Barclays Wealth).  The consumer is lulled into a false sense of security because they 

believe that they can trust a bank, however, in the small-print Terms and Conditions the bank 

describes the service as merely a „referral‟ service and states that they have no involvement in the 

will-writing process other than to provide the instruction form.13  Barclays Wealth then pass the 

responsibility for the will to Irwin Mitchell,14 a firm of solicitors, who disclaim against the 

responsibility of ensuring the consumer‟s identity or the correct execution of the will.    The will 

instruction form is given to the customer to fill-out and return by post, or the customer can do this 

online.  This practice faces the identical problems to online wills - there is not a professional 

ensuring the customers‟ and their beneficiaries‟ best interests and therefore a sub-standard will is 

produced.    

 

 

4. What evidence is there of consumer harm in the areas identified above? 

 

Many people do not make a will and upon death their estate will be distributed in accordance with 

the laws of intestacy.   Those who do make wills are generally conscientious people whose primary 

aim is to ensure that their life‟s wealth goes to protecting the people who matter most to them.  If 

the testator is ignorant to the dangers of making a will that involves no face-to-face contact – he 

will innocently purchase a legal document that is vulnerable to challenge; and furthermore, he will 

be exposed to potential consumer bad practice, exploitation and mistake.  The creation of an 

inappropriate will can be more disadvantageous to loved ones than if the testator were to die 

intestate – and the courts will not necessarily have the authority to strike it out. 

  

                                                 
13

  see Appendix III 
14

  http://www.irwinmitchell.com/servicesforyou/Wills/Pages/default.aspx  

http://www.irwinmitchell.com/servicesforyou/Wills/Pages/default.aspx
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4.1 Vulnerable to Challenge 

If a professional has not overseen the will-making process it presents a number of opportunities for 

the will to be challenged.  If the reason a person is motivated to make a will is because they do not 

want their money to go to certain individuals; or that they want to protect a particular loved one, 

purchasing an online will could have devastating consequences.  Take for example, if the testator 

deliberately makes no provision for his children – upon his death the children could bring into 

question testamentary capacity and claim that their parent was suffering from insane delusions,15
 

and the court could decide that because the testator did not acknowledge those children in his will 

that he was not of sound mind.16   If a professional supervised the will-making he could have taken 

measures and advised his client in order to limit the possibility of a successful challenge. 

 

4.2 Vulnerable to Exploitation 

One of the main problems with a will that has been made without a professional overseeing the 

procedure is that it allows third-parties to become involved with what should be a one-to-one 

process - the professional and the testator.   It creates the opportunity for the criminally minded to 

prey on elderly clients and clients with borderline testamentary capacity with a plan of 

manipulation and exploitation; and leaves the testator undefended if a relative places undue 

pressure upon him to write the will according to their own wishes.  

 

If the will is not contested by a disgruntled potential beneficiary the crime will go undiscovered. If 

the will is contested the success of the action will depend upon the evidence surrounding the case 

and if the circumstances “excite the suspicion of the court”.17  The onus is on the person 

propounding the will to prove testamentary capacity and knowledge and approval; or if a person 

alleges fraud or undue influence, they must prove it.   This is not necessarily a straightforward 

process and will very much depend upon the testimony of the witnesses and the evidence 

surrounding the case.  The court is not able to make judgments on moral grounds, nor is it able to 

refuse probate because it disapproves.18  Even if there is a high probability that the will was not the 

testator‟s intention, the court is forced to adopt an objective approach.19
   In Hart v Dabbs (2001) 

the strength of evidence was not enough to disprove a will even though it was strongly suspected 

that the main beneficiary murdered the testator. 

                                                 
15

  Dew v Clark and Clark (1826) 
16

  Kostic v Chaplin (2007) 
17

  Barry v Butlin (1838) 
18

  Fuller v Strum [2002] 
19

  Hart v Dobbs (2001) 
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Evidence will be very much dependent upon the two witnesses at the attestation.  If a professional 

has not overseen the attestation – and if the witnesses are involved in a scam to deprive the testator 

of their estate, it will be difficult and sometimes impossible to disprove the will.  In Re D 

(Deceased) [2009], employees of a wheelchair bound elderly lady, plotted to deprive her of her 

estate by typing a will which excluded her children and left her entire estate to the son of the carer.  

Fortunately, in this case there was extrinsic evidence to prove that Mrs D had lacked testamentary 

capacity at the time she wrote her will – if there was no evidence the criminals would have scooped 

her entire estate.  

 

Taking into account the difficulties of disproving a will, some potential beneficiaries who do not 

have the resources may decide not to challenge the will in court because of the financial risks 

involved.  

 

4.3  Exposed to Bad Practice 

The additional problem with wills made with no face-to-face contact is that instruction forms can 

be set out in such a way so as to encourage the consumer to tick one of the option boxes that will 

allow the company to act as Executor, Trustee and/or Administrator.  There is no verbal guidance 

warning a person that if they tick one of these boxes that after their death their loved ones are 

committed to certain conditions.  This tactic is an unfair commercial practice due to the layout of 

the instruction form and the lack of transparency; and the excessive fees charged for these after-

death services. 

 

The Barclays Wealth instruction form lays out eight check boxes and the top five appoint them to 

act as a professional trustee/executor (see Appendix IV)20.  The charges for these services are 

hidden in the small print at the back of the instruction form.21
  Customers are encouraged to add 

Barclays as an executor in order to receive the free will custody service.  Twenty thousand people 

per year have their will written through Barclays Wealth.22  John and Judy Berryman, from 

Godstone, Surrey were faced with excessively high charges for Barclays Wealth to handle the 

administration of the estate of their deceased aunt Valerie Sage.  They were convinced that if she 

had been aware of the charges involved she would never have agreed.  It is estimated that around 

ninety thousand people each year are forced to accept and pay excessive charges because a relative 

has written their will appointing a professional Executor, Trustee and/or Administrator. 

                                                 
20

  or http://www.barclayswealth.com/Images/Additions-PL-will-service.pdf at Page 7 
21

  Ibid. at Page 57 
22

  http://www.timesonline.co.uk/tol/money/consumer_affairs/article7084894.ece 

http://www.barclayswealth.com/Images/Additions-PL-will-service.pdf
http://www.timesonline.co.uk/tol/money/consumer_affairs/article7084894.ece
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4.4 Vulnerable to Mistake 

It is possible that due to the testators‟ lack of legal knowledge there may be legitimate 

misunderstandings when making their will because there has been no face-to-face contact and 

verbal advice.  Modern life often requires more complex will drafting than the online system can 

offer.  Computer software is not so advanced that it is able to identify misunderstandings or 

mistakes, it will generate the will automatically with no „legal eye‟ to proof read.  In the Terms and 

Conditions offered by online will providers Which?, clause 4.4 states: 

 

 “The Service uses software for the assembly and drafting of a Will based on the answers you 

have given in your Will Interview Questionnaire.  Your Will will therefore be generated 

automatically to reflect the answers you have given. You alone are responsible in ensuring that 

the answers and information you provide are correct and accurate, and warrant this to be the 

case.”23 

 

Online instructions may give guidelines to explain a given situation but there is no mechanism in 

place to ensure that the testator has understood what they have read.   If the will instruction has not 

been taken in person and advice given, there is a danger that mistakes will be made and the will 

may not reflect the consumer‟s real wishes and therefore, not protect their loved ones‟ interests.    

 

The following examples demonstrate a few areas that could lead to mistake when making a will 

without face-to-face professional advice: 

 

4.4.1 Co-ownership 

There are frequent misunderstandings with co-ownership.  It has been the case that when a married 

couple is asked how they own their property, ie joint tenants, tenants in common or sole owner - 

they will conclude, „sole owner‟ because they believe that „tenant‟ is related to renting.  The 

majority of people do not know if they co-own as joint tenants or tenants in common. The testator 

may not know the true extent of his estate; because someone may have a claim on his property by 

way of an implied trust; proprietary estoppel; or even under the Inheritance (Provision for Family 

and Dependants) Act 1975.    

 

                                                 
23

  http://www.whichlegalservice.co.uk/our-services/make-a-will/terms--conditions  

http://www.whichlegalservice.co.uk/our-services/make-a-will/terms--conditions
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If a couple co-own their property as joint tenants and have no knowledge of co-ownership, a 

problem will occur if they leave their estate to separate beneficiaries, such as the children from 

previous relationships.  In this situation the survivor will inherit the house and the intended 

beneficiaries potentially disinherited.  In Carr-Glynn v Frearsons (1998) the client was unsure as to 

how she co-owned her property.  Her solicitor drafted a will that would only be effective if she co-

owned as tenants-in-common.  The Court of Appeal held that the solicitor was negligent for not 

suggesting a precautionary notice of severance.  

 

4.4.2 Children 

Modern families can be complex and not all „children‟ are legally considered as children.   One 

may have natural children, step-children, illegitimate children, adopted children, foster children and 

children conceived using fertility treatment or egg and sperm donation.  Is the non-genetic parent of 

a same-sex couple recognised as the legal parent?  Under what circumstances is a surrogate mother 

treated as the child‟s mother?  Where a couple have used fertility treatment to have a child, it will 

depend as to whether the child was born before or after August 1, 1991, and the circumstances - as 

to whether the parents qualify for automatic parenthood.24   These issues may have to be considered 

by the will drafter when taking instruction.  If the will is made online and the testator includes a gift 

to a wider class of beneficiaries such as “to my children”, “to my grandchildren”; or “issue”, they 

could unintentionally exclude a loved one.   

 

4.4.3 Inheritance (Provision for Family and Dependants) Act 1975 

Very few customers will understand the technicalities of the Inheritance (Provision for Family and 

Dependants) Act 1975 (I(PFD)A 1975).  This Act empowers the court to make orders for 

reasonable financial provision from the deceased‟s estate for the spouse, former spouse, child, child 

of the family or dependant of that person; and for matters connected therewith.  If a will is made 

with no face-to-face appropriate advice with regard to the I(PFD)A 1975  it could be very costly to 

the deceased testator and his intended beneficiaries. 

 

                                                 
24

  Human Fertilisation and Embryology Act 2008  



12 

4.4.4 Legacies and Devises 

It may be the case when creating the online will that the testator would like to leave a valuable 

legacy to a friend/relative and wishes to leave the remainder of his estate (which he considers to be 

the bulk) to his most loved ones.  If he later suffers financial problems and dies at that time, it 

would be that debts are paid off first and then the legacy is paid out - possibly leaving nothing in 

residue for his most loved ones.   It could also be the case where a spouse will leave a legacy to 

their children and residue to their spouse.  Care must be taken so as not to leave the spouse with 

insufficient funds.   

 

Ademption could occur if the testator leaves a specific devise such as a named property to a loved 

one and if the property is later sold before the testator‟s death.  It could be the case that the loved 

one is then disinherited because no other provision has been made.  If a professional was 

overseeing the will-making process they would point out these potential pitfalls and if necessary, 

ask the testator to consider other alternatives to reflect and ensure their true wishes. 

 

4.4.5 Survivorship Clauses 

There are succession issues to consider when deciding if a survivorship clause is required within a 

will.  There are benefits for and against including a survivorship clause depending on 

circumstances, such as if the couple are married; and if there is an inheritance tax problem; or if 

there is one rich spouse and one poor spouse; or if the couple are passing their estate in different 

beneficiary directions, ie as tenants in common.  The advantages and disadvantages must be 

weighed up by the will-writer before deciding whether to add a survivorship clause because if the 

wrong decision is made it could cause financial loss to their customers if they die in close 

succession.   Due to the complexities of this decision it is unlikely that an online will would provide 

the flexibility to cover this situation. 

 

4.4.6 Previous Wills 

It is important for a solicitor or will writer to see any previous wills made by the client to ensure 

that the new will does not conflict with previous mirror wills made or if there is a mutual will that 

cannot be revoked.    If the previous will holds complete contrast of intentions it might be a 

warning to ask more questions and even check in more depth for capacity or undue influence.  

Online wills are not able to provide this important and essential service. 
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5. Is it always necessary to use a qualified professional to prepare a will or are there 

occasions when professional skill is not required? 

 

In White v Jones [1995] the House of Lords held that the duty of care owed by a solicitor towards 

the testator extended to his client‟s intended beneficiaries under the will in circumstances where it 

is reasonably foreseeable that a consequence of his negligence might result in the loss of the 

intended legacy and in this situation the intended beneficiary was entitled to the relief sought.  

 

Bearing in mind the evidence of possible consumer harm demonstrated in Section 4, it is 

reasonably foreseeable that wills written with no face-to-face contact could result in loss to the 

beneficiary.  Considering that the will is the most valuable legal document that a consumer will 

purchase, dealing with his entire wealth and also the future guardianship of his minor children; and 

considering the danger that any discrepancies within the will are unlikely to be discovered until 

after the death of the testator - it is fair to say that it is essential that a qualified professional is 

always required to interview the testator and prepare the will.   

 

 

6. What solutions would help to address consumer harm? 

 

Regulation is required to ensure market confidence in the will-writing sector and protect the 

consumer and his beneficiaries.  The testator is entitled to a legal document that is not vulnerable to 

challenge and that is certain to reflect his wishes.  All those who write wills must be held 

accountable for ensuring that the correct procedures are followed and documented.  

 

Legislation lays out the requirements for mental capacity;25 and the formalities required for the due 

execution of a valid will,26 but there is no mechanism in place to ensure this official procedure.  A 

legal framework is needed to ensure that the necessary requirements for testamentary capacity; 

fraud; undue influence/duress; knowledge and approval; and due execution - are satisfied.   

 

The consumer is entitled to the best advice and therefore by way of recognised examinations, 

practitioners must demonstrate that they are competent and have the knowledge and skills required 

to provide a first-rate service.   

 

                                                 
25

   The Mental Capacity Act 2005 
26

   Section 9 of the Wills Act 1837 as substituted by Section 17 of the Administration of Justice Act 1982 



14 

 

7. Is self-regulation, general consumer and criminal law or other alternatives to  

traditional forms of regulation, capable of addressing consumer harm? 

 

This question presupposes that will-writers are responsible for the crisis within the will-writing 

industry.  The responsibility for the problems in relation to will-writing without face-to-face 

professional/client contact lies with both solicitors and will-writers.  The problem will worsen with 

the emergence of alternative business structures in 2011.  Legal formalities and principles must 

serve as a protective function - and they are being ignored.  This conduct demeans the testamentary 

instrument and is dumbing-down legal standards.  Providers‟ appear to be concerned only with 

attempting to limit their own liability by protecting against negligence - and gaining as much 

professional „after death‟ business as possible.  

  

Solicitors are regulated by the SRA – and wills written by solicitors that have no face-to-face 

contact with the customer contravene the Solicitors‟ Code of Conduct 2007, Rule 1.  Solicitors 

must: act with integrity;27
 act in the best interests of each client;28

  provide a good standard of 

service to each client;29 not behave in a way so as to diminish public confidence.30  Rule 2.01 

provides that a solicitor must refuse to act where instructions are given by a third party;31 or where 

they believe there could be duress or undue influence.   

 

Justifiably, it could be alleged that a number of will-writers hold superior work ethics to that of 

solicitors because they refuse to become involved with this practice.  The Institute of Professional 

Will-writers (IPW) and The Fellowship of Professional Will-writers and Probate Practitioners make 

it a rule that will-writers must take face-to-face instruction.   The IPW is one of the few to 

recognise the dangers of online will-writing and to make a stand against it by warning consumers 

against the practice on their website.32   

 

The self-regulation of will-writers is not going to address this problem because solicitors will 

continue to operate in this practice and therefore, a review of regulation is required across the entire 

will-writing sector. 

                                                 
27

    Rule 1.01 of the Solicitors‟ Code of Conduct 2007 
28

    Ibid at Rule 1.04 
29

    Ibid at Rule 1.05 
30

    Ibid at Rule 1.06 
31

    Ibid at Rule 2.01 
32

    http://www.ipw.org.uk/public/onlinewills.php 

http://www.ipw.org.uk/public/onlinewills.php
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8. Conclusion 

 

It can be seen that wills written that involve no face-to-face contact with a professional presents 

enormous problems because it is impossible to satisfy the necessary principles of law that underpin 

will-writing and therefore a substandard testamentary document is produced.  Modern living may 

demand convenient low-priced services purchasable online, by telephone or by post - but it would 

be reckless to provide those services when it is foreseeable that there is a danger that it could cause 

the consumer and third parties devastating consequences.  This practice, prioritises commercial 

gain and results in the dumbing down of legal standards and if this is not „nipped in the bud‟ now 

by way of regulation, there will be an abundance of legal proceedings in the foreseeable future.   

 

 

 

 

 

15
th

 November 2010 

 

essexandsuffolkwills@live.co.uk 

mailto:essexandsuffolkwills@live.co.uk
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Appendix I 

 

Examples of solicitors/will-writers who offer wills with no face-to-face contact 

 

 

 

http://www.whichlegalservice.co.uk/our-services/make-a-will/make-your-online-will 

http://www.tenminutewill.co.uk/About-Us.htm   

http://www.wills.org.uk/Content/default.asp   

http://www.internetwill.net/ 

http://www.onlinewill.co.uk/ 

http://www.clarksonhirst.co.uk/wills%20online%20form.asp 

http://www.irwinmitchell.com/servicesforyou/Wills/Pages/default.aspx 

http://www.legal-recruitment.co.uk/67-of-the-public-think-will-writers-are-solicitors 

https://yourlegaldocuments.secureclient.co.uk/rjw/index.cfm?event=base:product&productid=2601

&subsite=76045  

https://www.glosslegal.co.uk/ 

http://www.fbwillsdirect.com/ 

http://www.willdrafters.com/ 

http://www.thewillsite.co.uk/ 

http://www.scotwills.co.uk/ 

https://www.glosslegal.co.uk/are-online-wills-legal.html 

http://www.free-will.co.uk/free-wills.html 

http://www.easylawyers.co.uk/ 

http://www.easierwills.co.uk/ 

http://www.uk-wills-online.co.uk/ 

http://www.totallyfreewills.co.uk/page/ 

http://www.directwill.co.uk/directwill/default.aspx 

http://www.gmbunion.org/legal/legwills.htm 

http://www.incipit.co.uk/free-wills/ 

http://www.co-operative.coop/legalservices/will-writing/our-professional-executor-service/ 

http://www.ageuk.org.uk/buy/legal-services/will-writing/ 

http://www.skipton.co.uk/will_writing/pdfs/willWritingGuide.pdf 

http://www.whichlegalservice.co.uk/our-services/make-a-will/make-your-online-will
http://www.tenminutewill.co.uk/About-Us.htm
http://www.wills.org.uk/Content/default.asp
http://www.internetwill.net/
http://www.onlinewill.co.uk/
http://www.clarksonhirst.co.uk/wills%20online%20form.asp
http://www.irwinmitchell.com/servicesforyou/Wills/Pages/default.aspx
http://www.legal-recruitment.co.uk/67-of-the-public-think-will-writers-are-solicitors
https://yourlegaldocuments.secureclient.co.uk/rjw/index.cfm?event=base:product&productid=2601&subsite=76045
https://yourlegaldocuments.secureclient.co.uk/rjw/index.cfm?event=base:product&productid=2601&subsite=76045
https://www.glosslegal.co.uk/
http://www.fbwillsdirect.com/
http://www.willdrafters.com/
http://www.thewillsite.co.uk/
http://www.scotwills.co.uk/
https://www.glosslegal.co.uk/are-online-wills-legal.html
http://www.free-will.co.uk/free-wills.html
http://www.easylawyers.co.uk/
http://www.easierwills.co.uk/
http://www.uk-wills-online.co.uk/
http://www.totallyfreewills.co.uk/page/
http://www.directwill.co.uk/directwill/default.aspx
http://www.gmbunion.org/legal/legwills.htm
http://www.incipit.co.uk/free-wills/
http://www.co-operative.coop/legalservices/will-writing/our-professional-executor-service/
http://www.ageuk.org.uk/buy/legal-services/will-writing/
http://www.skipton.co.uk/will_writing/pdfs/willWritingGuide.pdf
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Appendix II 

 

The Capacity Test provided by online will-writers Which? 
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Appendix III 

 

Terms and Conditions of Barclays Wealth describe their service as merely a ‘referral’ 

 

 

 

Enlarge document to view or http://www.barclayswealth.com/Images/Additions-PL-will-

service.pdf (page 39)

http://www.barclayswealth.com/Images/Additions-PL-will-service.pdf
http://www.barclayswealth.com/Images/Additions-PL-will-service.pdf
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Appendix IV 

 

Barclays Wealth Estates & Trusts 

Additions and Premier Life Will Writing Service 

Will Instruction Form 

 

 

Section 3 – The executors and trustees of your estate (page 7) 

 

The Barclays Wealth instruction form lays out eight check boxes and the top five appoint them to 

act as a professional trustee/executor  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

http://www.barclayswealth.com/Images/Additions-PL-will-service.pdf 

 

 

http://www.barclayswealth.com/Images/Additions-PL-will-service.pdf

